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[FUed Apra 25, 1956] I 

i 

IN THE UNITED STATES COURT OF APPEIlS 
FOR THE DISTRICT OF COLUMBIA CIRCIJIT 


4c 4c ♦ 


PETITION FOR REVIEW 


Comes now The Radio Station KFH Company ar^d pursuant to Sec- 

I 

tion 402(a) of the Communications Act of 1934, as aipended, and the 
Judicial Review Act of 1950, as amended, and petitic^ns this Honorable 
Court for review of an order adopted by the Federal Communications 

I 

Commission on March 14, 1956, and released Marcl| 15, 1956, denying 

I 

your Petitioner’s Petition for Review filed with the Commission on Feb¬ 
ruary 10, 1956, directed against action of the Comn^ission under delega¬ 
tion of authority granting an application of Wichita Television Corpora¬ 
tion, Inc. for extension of the construction completion date in the permit 
it held for construction of Station KARD-TV, Wichiti, Kansas. 

I 

A. Nature of Proceedings I 


1. Your Petitioner, The Radio Station KFH Company (hereinafter 
referred to as "KFH”) is now and has been continuoi(sly for over 25 years, 

I 

the holder of a license to operate a standard (AM) r^io broadcast station 

I 

in Wichita with the call letters KFH. Said station isj operated in direct 
competition with other standard and television broadcast stations in 
Wichita and the nearby area for audience and in the ^ale of broadcast time 

I 

and services for national, regional and local advert^ers from which 
source are derived the revenues necessary to permit profitable operation 

I 

of said station for its stockholders and to permit sa^d station to serve 
the programming needs of the areas and communities for which no charge 

i 

is made. I 

i 

2. On June 8, 1955, the Commission, pursuant to a final decision 
in a comparative hearing on three mutually exclusive applications for a 

construction permit for a television broadcast static^n to operate on 

! 

Channel 3 at Wichita, Kansas, adopted an order grating the application 
of Wichita Television Corp., Inc. (hereinafter referred to as ’WTC") 


I 



2 


and denied the application of KFH and of one other applicant, Shortly 
thereafter, a construction permit was issued to WTC specifying February 
8, 1956 as the date for completion of construction of the station bearing 
call letters KARD-TV applied for by WTC. On or about September 1, 

1955, WTC commenced operation of Station KARD-TV pursuant to 
special temporary authority therefor issued by the Commission on appli¬ 
cation by WTC. Then and thereafter Station KARD-TV entered Into 
direct competition for audience and advertisers with the standard and 
television broadcast stations, including Station KFH, serving Wichita and 
nearby communities. 

3. On November 15, 1955, while its application for television 
construction permit was still before the Commission on timely Petition 
for Rehearing of the aforesaid order of denial, KFH filed with the Com¬ 
mission a Petition for Rehearing based on newly discovered evidence 
directed against the June 8, 1955 grant of the WTC application for tele¬ 
vision construction permit. It was alleged therein by KFH with support¬ 
ing affidavits, that continuous observation of WTC’s actions following 
the grant and of the transmissions of Station KARD-TV during the months 
of September and October, 1955, showed that WTC had utterly failed to 
perform many material commitments relating to its proposal and had 
acted contrary to virtually all of the representations and commitments on 
the prc^ramming service it proposed to render to the viewers to be served 
and on the basis of which it received grant of its television application in 
the aforesaid June 8, 1955 final decision. A further hearing to receive 
evidence on these sworn statements was requested. Opposition by WTC 
was filed in due course in which it sought to excuse its failures of per¬ 
formance and even to claim that no commitment was violated. Reply by 
KFH was filed in which it undertook to show the lack of merit in these 
defenses. 

4. On January 9, 1956, WTC filed its application for additional 

Appeal from said order under Section 402(b) of the Communications 
Act of 1934, as amended, has been taken by KFH and is now pending in 
this Court. 


3 ! 

i 

time to construct station (FCC Form 701) seeking extension to August 

1 

8, 1956 of the date specified in the permit for construction of Station 

KARD-TV. Public notice of the filing of said applicjation was first given 

I 

by Commission Report No. 5184 dated January 12, 1956 and application 
file number BMPCT-3687 was assigned thereto. Oiji the following day, 

I 

Friday, January 13, 1956, KFH, by letter to the Cc^mmission, referred 

1 

the Commission to the aforesaid and then still pend^g KFH Petition for 

I 

Rehearing of November 15, 1955 and the KFH Repl^ to Opposition of 
December 15, 1955, (particularly paragraphs 1-7), jin Docket Nos. 

10259 and 10261. It was pointed out therein that: I 

I 

”... except for construction of its transmitting facilities, 

Wichita Television Corp., Inc. has already utterly failed to fulfill 
its commitments to the Commission in the aforesaid hearing, 
including its firm commitment to commence construction of its 

proposed studios immediately after grant of ccinstruction permit, 

1 

which studios would be completed and ready for use in a five-month 
period. In the pending application (BMPCT-3^87), the Commission 

I 

is advised, without any justification or excuse] that completion of 
its proposed studios cannot be accomplished wjithin the original 8- 
month period specified for completion of construction, and that as 
a result extension of the KARD-TV CP completion date to August 8, 
1956, a date fourteen months after date of grant of original CP, is 

I 

requested. These matters are believed to reqjiire action by the 
Commission to refuse further time for completion of construction 
with resultant automatic forfeiture of permit (^PCT-961).” 

5. On January 17, 1956, public notice (27760) |was given for the 
first time by the Commission that on January 12, 19^, the Broadcast 
Bureau, pursuant to regular delegation of authority had granted the 

I 

above-captioned application. Thus, the application v^as granted three 
days after it was filed and on the same day that publib notice was first 
given of its filing, though public notice of said grant 'jvas not given until 

i 

five days later. It is obvious that favorable action w^ taken by the Bureau 

I 

on said ^plication as a matter of routine without reference to or consid- 
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eration of the aforesaid matters then pending before the Commission in 
another proceeding. On February 10, 1956, KFH, pursuant to the Com¬ 
mission’s Rules, filed a Petition for Review by the Commission itself of 
the aforesaid staff action of January 12th taken on delegated authority to 
grant the WTC application BMPCT-3687. KFH therein stated its position 
to be that action on a request for additional time to complete construction 
under an outstanding authorization should not be taken without due consid¬ 
eration of all relevant and pertinent data bearing on the qualifications of 
the applicant to continue to hold such authorization. Relevant and pertin¬ 
ent data bearing upon WTC’s qualifications are contained in KFH’s Peti¬ 
tion for Rehearing of November 15th and its Reply to Opposition filed on 
December 15, 1955, as supplemented by affidavits accompanying a 

2 / 

Motion for Leave to File Affidavits filed on February 1, 1956 by KFH.— 
KFH further stated its purpose therein to be to request the Commission 
to review and reconsider the said staff action in the light of evidence and 
considerations to which KFH made reference in the aforesaid Petition and 
Reply. Opposition to the KFH Petition for Review was filed in due course 
by WTC and Reply thereto was filed by KFH on February 27, 1956. 

6. On March 14, 1956, the Commission adopted a Memorandum 
Opinion and Order released March 15, 1956, whereby it denied the 
aforesaid KFH Petition for Review on the sole ground that the Memorandum 
Opinion and Order released simultaneously in Dockets Nos. 10259, et al . 
’’disposing of the contentions of The Radio Station KFH Company therein 
and denying KFH’s petitions for rehearing is dispositive of those con¬ 
tentions urged here”. Reference to the Memorandum Opinion and Order 

released simultaneously in Dockets Nos. 10259 et al. contained only the 

3/ 

following reference dispositive of the KFH November 15, 1955 petition.- 

■27 

- Accompanying said motion principally was an affidavit (dated Janu¬ 
ary 28, 1956) of one Jack N. Park given by him to KFH after he left the 
employ of WTC and in which affidavit Mr. Park undertook to correct 
errors and misleading statements on matters of significance which were 
contained in an affidavit of his dated December 2, 1955 previously sub¬ 
mitted by WTC in opposition to the KFH Petition for Rehearing of Novem¬ 
ber 15, 1955. 

3/ Except for the ordering clause and introductory paragraph listing 
pending pleadings, no reference was made to the KFH Motion for Leave 
to File Affidavits. 


”9. The November 15, 1955 petition wa^, of course, un¬ 
timely filed. Communications Act of 1934, asjamended, Section 
405. However, notwithstanding the petitioner \s not entitled to 
consideration of its petition, we have examine^ the said petition. 

We conclude that the allegations therein relate I to (1) matters not 

i 

competent for consideration under the hearing jissues in this pro- 

i 

ceeding, and (2) matters outside the scope of a comparative pro¬ 
ceeding such as the subject one. We further conclude that the 
allegations of the petition are lacking in merit.l For these reasons 

j 

the Commission is of the view that the record (j)f the proceedings 

I 

should not be opened for the reception of further evidence and that 
the relief prayed for in the petition should be denied. 

I 

i 

B. Jurisdiction and Venue 

7. Jurisdiction and venue for the instant petition for review is 

j 

laid in this Court by Section 402(a) of the Communicapons Act of 1934, 
as amended, 47 USC 402(a) and Sections 1, 2 and 3 of the Judicial Review 

I 

Act of 1950, as amended, 5 USC 1031, 2 and 3 (Chapter 19A of Title 5). 

I 

I 

i 

C. Grounds for Relief ! 

- I 

8. Review and reversal are requested on the ground that the Com¬ 
mission's Memorandum Opinion and Order released lilarch 15, 1956, 

denying the KFH Petition for Review was completely ^bitrary, capricious 

4/ 

and an abuse of discretion- on its face in that the statement of reasons 
asserted by the Commission to support its action is n^t related or applic¬ 
able to the KFH Petition for Review and that insofar ^ the Commission 
concludes that the allegations of the petition (for rehearing of November 

I 

15, 1955) are 'Tacking in merit" the Commission acted without observ¬ 
ance of procedure required by law, without support o^ substantial evi¬ 
dence, and without a proper statement of grounds. 

j 

1 

Administrative Procedure Act, 5 USC 1009(e). 
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Prayer 

9. WHEREFORE, it is respectfully prayed that this Honorable 
Court will set aside the Commission's aforesaid action of January 12, 
1956, and remand the case to the Commission for proper consideration 
and action by said Commission in accordance with law on the KFH Peti¬ 
tion for Review filed on February 10, 1956, and Reply on February 27, 
1956. 

^ * 
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2 Applicant is now engaged in an interim operation on a commercial 

basis, by authority of a special temporary authorization, from tempor¬ 
ary studios. The transmitter and antenna installations are complete and 
in accordance with the construction permit except for the limited differ¬ 
ences described in the request for special temporary authorization filed 
August 18, 1955. Construction has commenced on the permanent studios 
specified in the construction permit. It is estimated that the completion 
of this construction, the installation of the permanent studio equipment 
(all under contract with RCA), and the proof of performance and other 
steps necessary for the preparation and submission of a license applica¬ 
tion will require about a six months period from February 8, 1956, or 
until August 8, 1956. 


3 File No. BMPCT-3687 

CaU Letters KARD-TV 
i Modification No. 1 

FEDERAL COMMUNICATIONS COMMISSION 

MODIFICATION OF CONSTRUCTION PERMIT 

TELEVISION BROADCAST STATION 

Wichita Television Corporation, Inc. 

218 N. Broadway 
Wichita, Kansas 

Permittee: WICHITA TELEVISION CORPORATION, INCORPORATED 

Station location: State Kansas _ City Wichita 

The Authority Contained in Authorization File No. BPCT-961 
dated June 8, 1955 granted to the Permittee listed above is hereby modi¬ 
fied in part as follows: 

To extend completion date to AUGUST 8, 1956. 

This modification of construction permit shall be attached to and 
be made a part of the construction permit of this station. 

Except as herein e^ressly modified, the above-mentioned con¬ 
struction permit, subject to all modifications heretofore granted by the 
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Commission, is to continue in full force and effect In accordance with 

! 

the terms and conditions thereof and for the period therein specified. 

Dated this 12th day of January, 1956. | 

FEDEBAL COMMUNIctATIONS COMMISSION 

j 

/s/ Mary Jane Morris, Secretary 
1-17-56 1 


[Received February 13, 1956] j 

4 Before the i 

FEDEBAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. ! 


In re Application of 

Wichita Television Corp., Inc. (KARD-TV) 

For Additional Time to 
Construct Station 


tue No. 
6MPCT-3687 

I 


PETITION FOR REVIEW 

Comes now THE RADIO STATION KFH COMPAnY, by its attorneys, 
and pursuant to Section 0.202 of the Commission's Rples and Regulations, 
requests review and reconsideration of the action taken by the Broadcast 


Bureau on January 12, 1956, under delegation of authority, granting with- 
out hearing the above-captioned application. In suppjDrt thereof it is stated 
that: i 


1. Petitioner is the licensee of broadcast statijons KFH and KFH- 

FM, Wichita, Kansas, which compete in the same market for advertisers 

1 

and audience with Station KARD-TV now operated by pichita Television 
Corp., Inc. pursuant to special temporary authority.| Petitioner is also 
an applicant for Channel 3 in Docket No. 10259, et alt, in which proceed¬ 
ing Wichita Television Corp., Inc. was granted a construction permit for 

I 

KARD-TV on June 8, 1955 specifying completion of obstruction by Feb- 

I 

ruary 8, 1956. Review of the decision (11 RRl) by w|iich the aforesaid 
permit was granted is pending on petitions for rehearjing filed by petitioner 

j 

herein on July 8, 1955 and November 15, 1955. i 



2. On Monday, January 9, 1956, the above-captioned application 
was filed by Wichita Television Corp., Inc. seeking a six month exten¬ 
sion to August 8, 1956 of the time within which to complete construction 
of Station KARD-TV. Public notice of the filing of said application was 
first given by Report No. 5184 dated January 12, 1956. On the follow¬ 
ing day, Friday, January 13, 1956, petitioner, by letter to the Secretary, 
referred the Commission to the pending KFH Petition for Rehearing of 

5 November 15, 1955 and its Reply to Opposition of December 15, 

1955, (particularly paragraphs 1-7) in Docket Nos. 10259 and 10261. 

Copy of said letter (without enclosures) is attached hereto for reference. 
It was pointed out therein that: 

*^ . . . except for construction of its transmitting facilities, 
Wichita Television Corp., Inc. has already utterly failed to ful¬ 
fill its commitments to the Commission in the aforesaid hearing, 
including its firm commitment to commence construction of its 
proposed studios immediately after grant of construction permit, 
which studios would be completed and ready for use in a five- 
month period. In the pending application (BMPCT-3687), the 
Commission is advised, without any justification or excuse, that 
completion of its proposed studios cannot be accomplished within 
the original 8-month period specified for completion of construc¬ 
tion, and that as a result extension of the KARD-TV CP completion 
date to August 8, 1956, a date fourteen months after date of grant 

j 

of original CP, is requested. These matters are believed to 
require action by the Commission to refuse further time for com¬ 
pletion of construction with resultant automatic forfeiture of 
permit (BPCT-961).” 

3. On January 17, 1956, public notice (27760) was given for the 
first time that on January 12, 1956, the Broadcast Bureau, pursuant to 
regular delegation of authority had granted the above-captioned applica¬ 
tion. Thus, the application was granted three days after it was filed 
and on the same day that public notice was first given of its filing, though 
public notice of said grant was not given until five days later. It is 


obvious that favorable action was taken by the Bureaii on said application 

1 

as a matter of routine without reference to or consideration of the afore- 

I 

said matters then pending before the Commission in Another proceeding. 

j 

4. It is petitioner's position that action on a request for additional 

i 

time to complete construction under an outstanding authorization should 
not be taken without due consideration to all relevant and pertinent data 
bearing on the qualifications of the applicant to continue to hold such 
authorization. Relevant and pertinent data bearing ui|>on Wichita Tele- 
6 vision Corp., Inc. 's qualifications are contained in petitioner's 

Petition for Rehearing of November 15th and its Repljjr to Opposition filed 
on December 15, 1955. The purpose of this appeal from the staff action 
of January 12, 1956 is to request the Commission to Review and reconsider 

j 

the said staff action in the light of evidence and considerations to which 
petitioner made reference in the aforesaid Petition and Reply. 

As already noted, the evidence and consideratic^ns to which petitioner 
has made reference as supporting its instant petition for review are 
presently before the Commission in another proceeding. Docket No. 

I 

10259, in the form of a Petition for Rehearing filed b^r KFH on November 

1/ I 1/ 

15, 1955- and its Reply to Opposition filed on Dece^iber 15, 1955.— 

1 

To avoid needless duplication, the pleadings just refejrred to are incorp- 

! 

orated herein by reference. | 

Respectfully submitted, | 

THE RADIO STATION KlFH COMPANY 

I 

4c 4c # j 

[February 10, 1956] | 
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January 13, 1956 


Miss Mary Jane Morris, Secretary 

Federal Communications Commission 
Washington 25, D. C. 

Dear Miss Morris: 

Reference is made to pending application (BMPCT-3687) of Wichita 
Television Corp., Inc. for extension of completion date for Station KARD- 
TV, Wichita, on construction permit granted by order of June 8, 1955, 
upon final decision (11 RR 1) after comparative hearing. 

The right of Wichita Television Corp., Inc. to receive a grant of 
its original application for a construction permit on a comparative basis 
with the mutually exclusive application of The Radio Station KFH Co. is 
still before the Commission for consideration on Petitions for Rehearing 
filed July 8, 1955, and November 15, 1955, by The Radio Station KFH 
Company, and any action taken by the Commission on the application 
BMPCT-3687 must as a matter of law be subject to and without prejudice 
to the rights of KFH as a pending applicant in Docket No. 10259. 

In its ex parte consideration of the pending Wichita Television Corp., 
Inc. application (BMPCT-3687), the Commission is referred to matters 
set forth in the KFH Petition for Rehearing of November 15, 1955, and 
its Reply to Opposition of December 15, 1955 (particularly paragraphs 
1-7) in Docket No. 10259 and 10261. Matters alleged therein make it 
clear that, except for construction of its transmitting facilities, Wichita 
Television Corp., Inc. has already utterly failed to fulfill its commit¬ 
ments to the Commission in the aforesaid hearing, including its firm 
commitment to commence construction of its proposed studios immediately 
after grant of construction permit, which studios would be completed and 
ready for use in a five-month period. In the pending application (BMPCT- 
3687), the Commission is advised, without any justification or excuse, 
that completion of its proposed studios cannot be accomplished within the 
original 8-month period specified for completion of construction, and that 
as a result extension of the KARD-TV CP completion date to August 8, 


13 


1956, a date fourteen months after date of grant of (Original CP, is re¬ 
quested. These matters are believed to require act|on by the Commis- 

I 

Sion to refuse further time for completion of constr4ction with resultant 

automatic forfeiture of permit (BPCT-961). i 

1 

It is further requested that the undersigned, a^ attorneys for The 

I 

Radio Station KFH Company, be furnished with copies of any communica¬ 
tion from the Commission to Wichita Television Corj)., Inc. concerning 
g the above application and that Wichita Television Coi^p., Inc. be instructed 

to furnish the undersigned with copies of any further| communications it 

1 

may file in connection therewith. 

Respectfully submitted!, 


THE RADIO STATION KFH COMPANY 


10 [Received February 21, 1956, FCC] 

OPPOSITION TO PETITION FOR REVIEW 
Wichita Television Corporation, Inc. (KARD-TIV) files herewith, 
by its attorneys, its Opposition to the petition for review filed by The 
Radio Station KFH Company in the above-captioned ii|atter on February 
10, 1956: I 

I 

1. On June 8, 1955, the Commission, after a protracted hearing, 

granted the application of KARD-TV for a construction permit for a new 

i 

television broadcast station to operate on Channel 3 ip Wichita, Kansas, 
and denied two competing applications including that pf KFH. See 11 RR 1. 
The construction permit (BPCT-961) issued KARD-T^ as the result of the 
decision granting the application was due to expire oh February 8, 1956. 

I 

To date KFH has filed two petitions for review, two replies to oppositions 
to those petitions, and a motion for leave to file affidavits in the hearing 
proceeding (Docket Nos. 10259-61) attacking the Commission's decision, 
and, based upon experience to date, may be expected |to file additional 
pleadings. 

2. On January 9, 1956, KARD-TV filed an application (FCC Form 
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11 


701) for extension of time to complete the construction of its station. In 
that application KARD-TV reported that its transmitter and antenna in¬ 
stallation was complete, ♦ that its permanent studios were under construc¬ 
tion, and that it was engaged in an interim operation from temporary 
studios. It reported that its current operation was different from that 
proposed in its original application for construction permit by reason of 
its operation from temporary studios and the present unavailability of a 
network affiliation. It estimated that all of the steps necessary to the 
filing of a license application would be completed in an additional six 
months, or by August 8, 1956. KARD-TV has been on the air in an Interim 
operation since September 1, 1955. The Commission is advised that 
KARD-TV has recently entered into an affiliation agreement with the 
National Broadcasting Company, as contemplated in its original applica¬ 
tion, whereby it will commence carrying the programs of that network on 
a regular basis on May 1, 1956. 

3. On February 10, 1956 KFH filed a petition with the Commission 
seeking review of the staff action of January 12, 1956 taken pursuant to 
authority properly delegated by the Commission, granting the KARD-TV 
request for extension of time to complete construction. KFH apparently 
asks the Commission to "refuse further time for completion of construc¬ 
tion with resultant automatic forfeiture." (KFH quoted material at p. 2) 

4. KARD-TV opposes the KFH petition first on the ground that 
KFH is not a "person aggrieved" within the meaning of Section 0.202 of 
the Commission's Rules, and thus has no standing to have its petition 
considered. Its only claim to standing consists of the bare claim that 

it is the licensee of stations KFH and KFH-FM in Wichita "which compete 

in the same market for advertisers and audience with Station KARD-TV" 

and that it is an applicant for Channel 3 in Docket No. 10259, et al. 

♦ On survey it was discovered that the KARD-TV tower site was 7 feet 
higher above sea level than was indicated on the relevant terrain charts. 

As a result, the present KARD-TV tower is 7 feet shorter than originally 
proposed, but the overall height above mean sea level is Identical with 
the original application, and the antenna height above average terrain is 
also so identical. 

♦♦ A copy of that agreement is being filed in accordance with Section 
1.342 of the Commission's Rules. 
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(KFH, p. 1) Neither of these assertions establishes^ its standing. 

5. With respect to the assertion that it is the| licensee of stations 
KFH and KFH-FM, it is sufficient to say that KFH made no allega¬ 
tion of specific injury and has not attempted to relate any presumed 
claim of economic injury to the grant in question. It is apparent that 

I 

any injury it receives flows from the grant to KARD|-TV of the original 
construction permit and that no different injury has ^een produced by a 
grant of extension of time. Similarly, KFH is not aggrieved by this 
grant in its role of disappointed applicant for Channel 3, for the grant 
of extension of time cannot affect any rights it mighi still have to recon¬ 
sideration or rehearing of the Commission's decision denying its applica¬ 
tion and granting the construction permit to Wichita TV. WJR, The 
Goodwill Station, 12 RR 97. 

6. KARD-TV also opposes the KFH petition on the ground that it 
must be denied on its merits. First, Wichita TV h 2 ^ made a full show¬ 
ing of diligence as required by the Communications Act and the Commis¬ 
sion's Rules for a first extension of a construction {permit. In fact, as 
shown in paragraph 2, supra, it accomplished the unusual feat of placing 
in operation a transmission facility utilizing 100 kw ^RP with a tower of 

I 

971 feet above ground in less than three months fronii the grant of its 
original construction permit. This showing alone siipports the grant of 
the extension of time to complete construction. 

7. The other matters alleged by KFH are already before the Com- 

I 

mission in connection with a petition for rehearing 4nd, as indicated in 

j 

paragraph 5, supra, are not relevant to a consideraljion of the extension 
application. Should the Commission nevertheless fo^ any reason here 

I 

consider the contentions made by KFH in its pleadings attacking the 

i _ 

Commission's grant of a construction permit to Wichita TV in the compe¬ 
titive proceeding, then it should be pointed out that tjie KFH allegations 

1 

that KARD-TV has failed to live up to its representations made at the hear¬ 
ing rely for support entirely on the various pleading^ filed by KFH in the 
hearing proceeding since the grant of the KARD-TV application. The 
responses to those pleadings, particularly those filed by Wichita TV on 


December 5, 1955 (which were specifically referenced in the application 

13 

here challenged by KFH) and on February 13, 1956, demonstrate that 
KARD-TV has not failed to live up to its representations, but that it has 
gone forward with a television operation at a faster and more ambitious 
pace than was contemplated in the hearing, despite the uncertainty and 
; delay in obtaining a network affiliation as contemplated and stipulated to 
by all parties in the proceeding, and that it is fast approaching its per¬ 
manent operation which will accord with its representations as to that 
permanent operation made at the hearing. In this connection attention 
is directed to the first attachment to the affidavit of George M. Brown 
contained in the KARD-TV opposition of February 13, 1956, which shows 
that no less than 13 regular public service programs have been added to 
the KARD-TV schedule since November 15, 1955, all of which are now 
being broadcast on a regular basis or are definitely scheduled to begin 
during the month of February. Included in that group are eight regular 
i educational programs. Attention is also directed to some 36 special events 
public service programs, most of them 15 minutes or more in length and 
most of them live, also scheduled since November 15, 1955. These are 
in supplementation of the extensive public service programming of KARD- 
TV shown in the Wichita TV Motion to Dismiss or Opposition to Petition 
for Rehearing filed December 5, 1955. 

8. KARD-TV submits that the foregoing establishes full justifica¬ 
tion for the grant which has been made of extension of time to complete 
construction. Moreover, Wichita TV submits that to its knowledge no 
post-freeze request for extension of time has been denied where a bona 
fide effort has been made to commence construction, and certainly no 

extension of time has been denied a station, such as KARD-TV, which 

14 

had already, more than five months prior to the expiration of the original 

construction permit, commenced interim operation utilizing the full 

_ 

In the event consideration is here given the pleadings incorporated 

by KFH by reference, then Wichita TV specifically incorporates by ref¬ 
erence its Motion to Dismiss or Opposition to Petition for Rehearing, 
filed December 5, 1955, and its Opposition or Answer to Motion for Leave 
to File Affidavits, filed February 13, 1956. 



power and antenna height provided for in its construct|ion permit. 

8. For all of these reasons KARD-TV submits Ithat the KFH 

i 

petition must be dismissed or denied. KARD-TV assiimes that the 

I 

primary purpose of the KFH petition may have been ti avoid any possi¬ 
bility that it may be thought to have waived or lost interest in its right 

i 

to consideration of its request for rehearing in Dockei Nos. 10259-61. 

If that was KFH's aim, the KFH petition was quite uni^ecessary and must 
necessarily be rejected. If KFH had any other purpose, its petition 

I 

must be dismissed as without standing or denied as w^hout merit. 

WHEREFORE, It is respectfully requested that the KFH Petition 
for Review filed in the above-captioned proceeding on February 10, 1956 
be dismissed, or, in the alternative, be denied. | 

I 

Respectfully submitted, j 

WICHITA TELEVISION CORPORATION, INC. 
(KARD-TV) I 

I 

February 20, 1956. 

j 

[Certificate of Service] | 

i 

- ! 

i 

I 

j 

16 [Received February 28, 1956, F. C.C. ] 

REPLY TO "OPPOSITION TO PETITION FOI^ REVIEW" 

-^- 

Comes now THE RADIO STATION KFH COMPAiJY, petitioner in 

i 

the above-entitled matter, by its attorneys, and stated the following for 

i 

reply to the "Opposition to Petition for Review" filed On February 20, 

1956, by Wichita Television Corporation, Inc. (referred to as WTC): 

I 

1. WTC*s first ground of opposition to the KFH Petition for 

I 

Review is that KFH is not a party aggrieved. KFH submits that it has 
established its standing. Even if it has not, the Comnjiission may and 

should nonetheless consider the matters alleged in the| KFH petition as 

i 

reflecting directly and adversely upon the grounds anc^ findings of public 
Interest necessary to support a grant on delegated autjiority of the 
above-entitled WTC application. It may be noted that WTC has nowhere 


18 


in its opposition disputed the accuracy of the matters set forth in para¬ 
graphs 2 and 3 of the KFH Petition for Review which clearly establish 
the need for Commission review of a delegated staff action which was 
taken without consideration of the clearly relevant matters called to its 
attention (belatedly under the circumstances) by the KFH letter of 
January 13. 

2. WTC next opposes the KFH petition on the merits. It is sur¬ 
prising to find WTC asserting (paragraph 7 of its Opposition) that the 
matters laid before the Commission by the KFH petition (including 
matters incorporated by reference) are not relevant to a consideration 
of whether the above-entitledWTC application should or should not be 

, granted upon public interest considerations. 

17 The matters alleged by KFH are believed to go to the heart of 
permittee qualifications, responsibility, and good faith diligence. No 
useful purpose would be served to review these considerations in detail 
since they are adequately set out in pending matters to which KFH has 
made reference. The remainder of the WTC opposition is devoted to a 
reference, as bearing upon the merits of the KFH petition, to various 
matters alleged in a pleading it filed on February 13, 1956, in Docket 
No. 10259 et al entitled '^Opposition or Answer to Motion for Leave to 
File Affidavits". The KFH response to this WTC pleading will be found 
in the reply thereto filed on February 20, 1956, by KFH in Docket No. 

10259 et al, and said reply is incorporated herein by reference as the 
KFH response to the repeated references made by WTC to its Opposition 
of February 13, 1956, in Docket No. 10259 et al. In particular, said 
KFH reply of February 20, 1956, in paragraphs 16-20 disposes specifically 
of WTC's claims of "progress" in program performance. 

3. Finally, WTC states in paragraph 2 of its Opposition, as a 
repetition of a prior statement, that its "permanent studios were under 
construction".-^ Because this statement is ambiguous in suggesting 

The above-captioned application, filed January 4, 1956, (para. ^ 
phrases this somewhat differently, as follows: "... permanent studio 
construction has commenced and is to be completed ..." 


that as of January 4, 1956 (the date of the above-entitled application) the 
^’permanent” studios were then under actual construction, KFH considers 

I 

that it should assist the Commission in the resolution of any possible 

I 

ambiguity by submitting an affidavit of Thomas P. Bashaw with photograph 
attached, dated February 24, 1956, which material ii^ incorporated herein 
by reference. Said material establishes clearly that as late as February 
7, 1956, the location for the WTC ’^permanent'* studied was used for 
"off-street automobile parking” and that there was no evidence of 

I 

"physical construction activity” at that location on February 7, 1956, 
though such activity was commenced at a subsequent jiate. Not only does 
this attached material serve to avoid ambiguity in the| statements on the 
subject made by WTC but submits for the Commissioji's consideration 

I 

another aspect of the unreliable character of WTC’s ifepresentations to 


the Commission. 


Respectfully submitted, | 

THE RADIO STATION I^FH COMPANY 


February 27, 1956. 
[Certificate of Service] 


STATEMENT OF THOMAS P. BASHAW 

1 

There is attached hereto a photograph initialed by me taken on 
February 7, 1956, at my personal direction by a locajL commercial 

photographer, showing the southwest corner of 8th an^ Main Streets in 

I 

the City of Wichita which is the location specified by Wichita Television 
Corporation, Inc. for its television studios. I personally observed this 

I 

same location on February 7, 1956, and state that thejre was no evidence 
of any prior physical construction activity nor of any physical construc¬ 
tion activity in progress on that date, and that the phonograph accurately 

I 

reflects conditions at that location on that date showing use of the loca- 

I 

tion for off-street automobile parking. Physical construction activity 
at this location was not observed by me until Februar^ 11, 1956 and 
thereafter. /s/ Thomas P. Bashaw | 

[Jurat dated February 24, 1956] | 


Irom tkw original bound volume 
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22 MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioner Mack not participating. 

1. The Commission has before it for consideration (1) a Petition 
for Review, filed on February 10, 1956 by the Radio Station KFH Com¬ 
pany, of the Commission’s action (by authority delegated to the Broad¬ 
cast Bureau) in granting an extension of time for the Icompletion of con- 

I 

struction of television station KARD-TV, Channel 3, jWichita, Kansas, 

I 

and (2) the Opposition to Petition for Review, filed oii February 20, 

1956 by Wichita Television Corporation, Inc. (KARD -TV). 

2. On January 12, 1956 the Broadcast Bureau,! pursuant to regu¬ 
lar delegation of authority, granted the application o^ Wichita Television 
Corporation, Inc. for an extension of time from Febifuary 8, 1956 to 

j 

August 8, 1956 within which to complete construction of television station 
KARD-TV, Channel 3, Wichita, Kansas. 

3. The Radio Station KFH Company, an unsuccessful applicant in 

i 

the proceeding (Dockets Nos. 102 59, et al) in which ^ichita Television 
Corporation, Inc. was awarded a construction permit, has filed a peti¬ 
tion for review of the Commission’s action set forth jin paragraph 2, 
supra, and for grounds urges and incorporates by reference alleged facts 
as well as arguments heretofore urged by it in its tw^ petitions for rehear¬ 
ing and various other pleadings filed in connection wibi the two petitions 


filed in Dockets Nos. 10259, et al. ! 

I 

I 

4. It is not necessary for us to decide whether I The Radio Station 
KFH Company has standing herein as a ’’party aggrieved. ” Our Memo¬ 
randum Opinion and Order released simultaneously herewith in Dockets 
Nos. 10259, et al., disposing of the contentions of th^ Radio Station KFH 
Company therein and denying KFH’s petitions for rehearing is dispositive 

j 

of those contentions re-urged here. 

23 5. Accordingly, IT IS ORDERED, This 14th d^y of March, 1956, 

that the Petition for Review, filed February 10, 1956 by The Radio 
Station KFH Company, of the Commission’s action in granting an exten¬ 


sion of time for the construction of television station p^ARD-TV, Channel 
3, Wichita, Kansas, is DENIED. FEDERAL COM^UNICATICKIS COM- 


Released: March 15, 1956 


MISSION, Mary Jjane Morris, Secre- 
tary. 
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STATEMENT OF QUESTIONS PRESENTED 


The issues presented by this appeal were agreed upon by 
the parties at a prehearing conference ordered by this Court. 
The issues, as stipulated and approved by this Court’s order 
are as follows: - | 

I 

1. Whether the Commission's denial of ^he KFH Petition 


for Review of staff action granting an extension of the date 

i 

I 

for completion of construction under the permit held by i 
Wichita Television Corporation, Inc. for the ponstruction of 
Station KARD-TV was erroneous in that (a) the' statement of 


reasons asserted by the Commission to supportj its action is 

i 

not related or applicable to the KFH Petitionj for Review; and 
(b) insofar as the Commission concluded that the allegations 
of the KFH November 15, 1955 Petition for Rehearing are 
"lacking in merit", the Commission acted with|>ut observance 
of the procedure required by law, without substantial evidence 


and without a proper statement of grounds. j 

j 

2. Whether the action of the Commission sought to be 

i 

reviewed~under Section 402(a) of the Communications Act, as 
amended,-vis in fact appealable only under Section 402(b) 

I 

of the Communications Act, as amended. I 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,307 


THE RADIO STATION KFH COMPANY, Petitioner 


UNITED STATES OF AMERICA AND | 

FEDERAL COMMUNICATIONS COMMISSION, Respondents 

I 

WICHITA TELEVISION CORPORATION, INC., Intervenor 

1 


PETITION FOR REVIEW OF A DECISION AND ORDER 
OF THE FEDERAL COMMUNICATIONS COMMISSION 

• i 

I 

L - 

BRIEF FOR RESPONDENTS 


COUNTERSTATEMENT AS TO JURISDI CTlioN 


Petitioner KFH has sought review, under Seption 402(a) 

j 

of the Communications Act of 1934, as amended, 47 U.S.C. 

402(a), of an order of the Federal Communications Commission, 

1 

released March 15, 1956, denying KFH*s “petition for review** 

I 

of the grant by the (^mmission's Broadcast Bureau of the ap¬ 
plication of Wichita Television Corporation, In^. (Wichita 

i 

TV) for additional time beyond that specified ip its construc- 

I 

tion permit to construct its television station KARD-TV, 

I 

i 

Wichita, Kansas. I 

i 

On May 8, 1956, respondents (the (Commission and the 

I 

United States) filed a motion to dismiss the appjeal, on the 

i 

ground that it should have been brought under Sjection 402(b) 


of the Communications Act, 47 U.S.C, 402(b), and not Section 
402(a). We pointed out that Section 402(b) was intended by 
Congress to cover appeals' from all final orders of the Commis¬ 
sion in licensing matters, and that it specifically includes 

y 

appeals by those aggrieved by an order modifying a construc¬ 
tion permit. Petitioner filed an opposition to this motion on 
May 14, 1956, and the respondents* reply thereto was filed 
May 18, 1956. 

On May 29, 1956, the Court ordered that "disposition of 
respondents* motion to dismiss be ... held in abeyance pend¬ 
ing hearing of this case and Case No. 13,272 on the merits". 

1 / 

For the reasons set out in our above-mentioned pleadings, we 
again urge that this appeal be dismissed as erroneously brought 
under Section 402(a). 


JL/ One additional case, decided since the filing of these plead¬ 
ings, should also be brought to the Court*s attention. In 
0*Neill Broadcasting Co » v, United States , (^se No. 13,16^ de¬ 
cided December 13, 1956, review was sought under Section 402(a) 
of the Commission's denial of intervention in, and stay of, a 
comparative television hearing and its refusal to consolidate 
that proceeding with a rule making proceeding. This Court dis¬ 
missed the appeal, on the ground that it should have been 
brought "under Section 402(b) since the review sought is of a 
licensing action**. This holding, while not on all fours with 
the present case, is further indication of the clear (k>ngressional 
intention that all judicial review of Commission broadcast li¬ 
censing actions be brought under Section 402(b). See S. Rep. 

No. 44 on S. 658, 82d Cong., 1st Sess., p. 11, 1 Pike & Fischer, 

BB 10:284; cf. Channel 16 of Rhode Island. Inc, v. United 
States , (^se No. 13,537, dismissed November 13, 1956. 


STATEMENT OF THE CASE 


I 

The relevant factual background is adequately set out in 


petitioner’s brief (Statement of the C^se, pp 


. 2-7). 


SUMMARY OF ARGUMENT 


The Commission properly denied KFH’s *®petition for review" 

i 

of the grant of Wichita TV's application for Additional time to 

i 

complete construction. That petition merely incorporated KFH's 

I 

earlier pleadings filed in the comparative hearing (Docket No. 
10259). In short, KFH advanced the same reasons as warranting 
a denial of Wichita TV's extension of construction permit that 

I 

it had relied upon to assert a right to have the comparative 

i 

I 

hearing reopened, i.e., Wichita TV's alleged failure to carry 
out its representations made at the hearing. | If, as KFH as- 

I 

I 

I 

sumes for the purposes of its argument (KFH Br. 8), and as we 
have shown in our brief in Case No. 13,272 (p[>int I), the Com- 

I 

mission properly rejected KFH's contentions in denying a further 

I 

comparative hearing in Docket No. 10259, thes^ same contentions 
were properly rejected on the same grounds in the instant pro¬ 


ceeding. 


Wichita TV promptly completed all of its 


construction ?x- 


1 

cept for its permanent studios. It gave a whblly satisfactory 

i 

explanation for the slight delay in permanent 


studio construc¬ 


tion,' with which KFH itself had no quarrel, and its showing that 

1 

it was diligently proceeding with this last iiem of construction 

I 

was entirely ignored by rvFH. To deny WichitajTV's application 
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for additional time **with resultant automatic forfeiture of 
permit** (R. 5), as KFH urged, would have been entirely improper 
in these circumstances. 

ARGUMENT 

THE COMMISSION PROPERLY DENIED KFH*S PETITION 
FOR REVIEW OF THE GRANT OF WICHITA TV*S APPLI¬ 
CATION FOR EXTENSION OF CONSTRUCTION PERMIT. 

The issue presented by this case, other than the threshold 

jurisdictional issue (pp. 1~2, , supra ). is a simple one. In 

i 

its petition filed February 10, 1956, KFH objected to the grant 
of Wichita TV's application for additional time to complete 
construction of its station. It sought denial of the applica¬ 
tion, "with resultant automatic forfeiture of permit" (R. 5), 
on the basis "of evidence and considerations to which petitioner 
made reference in /Its November 15t^7 Petition and /December 
15t^7 Reply" in Docket No. 10259, ^ (R. 6). The Commission, 

having determined in its Memorandum Opinion and Order of March 

15, 1956, in Docket 10259 that the arguments and allegations ad- 

2 / 

vanced in these pleadings had no merit, similarly rejected them 
in this proceeding (E. 22-3). 

Petitioner's main argument is that even if it be assumed 
that the grounds given by:the Commission for denying its plead¬ 
ings in Docket No. 10259 "were proper reasons for denying a 

2! The Commission's Memorandum Opinion and Order of March 15, 

1956 in Docket No. 10259, and the KFH November 15, 

1955 petition for rehearing and related pleadings were included 
in the record certified to this Court in Case No. 13,272; 
record references to that record in this brief will be desig¬ 
nated as "R._, Case No, 13,272". 



further comparative hearing in /tha^7 Docket**,j these reasons 

I 

have no relation to its February 10th petition and that the 


Commission thus erred in denying the latter pe|tition on the 

i 

basis of its action in Docket 10,259 (KFH Br, 6). 

However, KFH merely incorporated its earlier pleadings 
filed in the comparative hearing by reference in the "petition 

i 

for review** of the grant of Wichita TV's extension of construc¬ 
tion permit (R, 6), and the Commission's rejection of them in 
the other situation is equally applicable here. Thus, KFH's 
main allegation in its November 15th petition ytas to the effect 

i 

that Wichita TV was unreliable in that it was hot carrying out 


promises made at the hearing as to programming!, staffing, and 
training. But this claim was found to have noj merit since it 


related to matters outside the issues and the 
comparative hearing, that is, to Wichita TV's 


^cope of the 

i 

knterim operation. 


In short t KFH \Vas charging Wichita TV with unreliability on the 


basis of a comparison of Wichita TV's permanenjt proposal with 
its performance during an initial interim operation. 

We have discussed in detail in our brief k.n Case No. 

I 

i 

13,272 (pp. 10-34) all relevant aspects of thi^ question and 

the other reasons why the Commission found KFh|' s allegations 

I 

I 

in Docket No. 10,259 lacking in merit. We believe it clear, 

3/ 

as the Commission held in this case, that its reasons for 

I 

. 

Z/ What the Commission obviously meant, in saying that its 
opinion in the other proceeding **is dispositive of those con¬ 
tentions re-urged here** (R. 22), is that the ckiarges of Wichi¬ 
ta TV's failure to carry out its promises were! the essence of 
KFH's complaint in both proceedings and were inadequate to 


- 6 - 


rejecting KFH's charges on their merits in the comparative 
proceeding are equally applicable and pertinent to these same 
allegations advanced in the instant proceeding* For KFH ad¬ 
vanced the same reasons as warranting a denial of Wichita 
TV's extension of construction permit that it had relied upon 
to assert a right to have the comparative hearing reopened, 
i.e., Wichita TV's alleged failure to carry out its represen¬ 
tations made at the hearing (R* 5-6). If, as petitioner as¬ 
sumes for the purpose of its argument (KFH Br« 8), the Commis¬ 
sion properly rejected them in denying a further comparative 
hearing in Docket No. 10,259, it follows that they were 
properly rejected for the same reasons in the instant proceed¬ 
ing. 

Indeed, the purpose of petitioner's attack on the Com¬ 
mission's grant of Wichita TV's application for extension of 
time is difficult to understand. KFH had already asserted 
that a further comparative hearing was required between it 
and Wichita TV (R. 5404, (^se No. 13,272). In its February 
10th petition, KFH opposed the grant of further time for con¬ 
struction, asserting thatithe same allegations "require action 
by the (Commission to refuse further time for completion of 

3/ (Cont'd). sustain the relief requested in either. KFH is 
correct, of course, in saying (Br. 10-12) that the question 
of timeliness of filing is not relevant here, but it unrealis¬ 
tically reads too much into the Commission's language when it 
insists that the (Commission considered its holding on timeli¬ 
ness of filing of the November 15th petition in the compara¬ 
tive case to be applicable to this proceeding. 
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construction with resultant automatic forfeiture of permit** 

I 

(R. 5). Since there obviously could be no question of re- 

! 

quiring forfeiture of Wichita TV’s authorizatlion without a 

i 

hearing, it is difficult to see what purpose ^ould be served 
by this effort* | 

If its allegations had no merit in Dockejt 10,259, they 

I 

! 

similarly lacked merit with respect to the extension of Wichi¬ 
ta TV’s construction permit. If, on the othe^ hand, the al- 

I 

legations were of a meritorious nature requiring a further 

j 

comparative hearing in Docket 10259, and if t|iat hearing 

i 

should establish that the permit should be awarded to KFH, 

i 

the construction permit issued Wichita TV and any extension 
thereof would fall with the original grant. It is clear, 
therefore, that the February 10th petition cojild be of no 
real value to the public or petitioner itself^ 

j 

Some discussion of the circumstances of ^ichita TV’s 
application for additional time to construct 
ties is nevertheless believed to be in order.I In determin- 

I 

ing whether to^grant extensions of time to coi^plete construe- 

• I 

tion, the Commission focuses on whether the ajpplicant has 
been dilatory in completing construction and the reasons why 
it has not been completed within the time originally granted. 
Cf. City of Jacksonville . 5 Pike & Fischer, RiR. 1357, af¬ 
firmed, City of Jacksonville v. Federal Communications Com¬ 
mission . 89 D.S. App. D.C, 411, 195 F. 2d 198| Radio Broad- 

I 

casting. Inc* . 4 Pike & Fischer, R.R. 1206. ^ere, Wichita TV 


its station facili- 
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promptly completed all of its construction except for its per- 

i/ 

manent studios (R* 1, 12). 

The reason why the permanent studio was not completed was. 
that Wichita TV had decided to revise its studio plans in or¬ 
der to take into account new and future developments in the 
television field, and particularly to make provision for the 
production of local color television programming (R. 5467, 
5501-2, 5626-7, Case No* 13,272). These design improvements 
had to be developed prior to actual physical construction 
since they would be very difficult, if not impossible, to ef¬ 
fect once construction was completed ( Ibid .). The studio re¬ 
visions, delayed somewhat by the concentrated effort needed to 

•• 

put KARD-TV on the air with full power in roughly two and a 
half months, had been completed, and the revised plans had 
been turned over to a firm for developing the construction 
drawings (R. 5501, Case No. 13,272). A letter submitted by 
a local construction company stated that it would start build¬ 
ing '*on receipt of final approved plans which we understand 
will be ready approximately the 15th of December** (R. 5507, 

Case No. 13,272). 

j 

These facts, set out in the December 5th pleading sub¬ 
mitted by Wichita TV in Docket 10,259, were not controverted by 
KFH in its December 15th Reply. In fact, they have at all 

While the construction permit does not contain the speci¬ 
fications of the main studio, and only gives its location, 
the need for more time to complete the studio at this loca¬ 
tion would be a reason for requesting an extension of time. 
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times been ignored by KFH which nonetheless charged that Wichi¬ 


ta TV had breached **its firm commitment to co|aimence construc¬ 


tion of its proposed studios immediately after grant of con- 

! 

struction permit, which studios would be completed and ready 
for use in a five-month period •••** (R. 5,8).l 

The record evidence on this commitment was the testimony 

I 

of the builder, who testified that the permanent studio build¬ 
ing *^could be completed within five months after /h^7 started 
it“ (Tr. 6742-3, 6726, B, 3611, 8056, Case No^ 13,272)* While 

I 

it is thus not entirely clear when the studioj construction was 

i 

to commence and, therefore, when it would be Completed, it is 

clear that no binding representation of the nature claimed by 

5/ i 

KFH is involved* Surely, there was no possible basis here 

i 

for any claim of lack of good faith in proceeding with con- 

6/ T 

struction* j 


5/ See note 16 in our brief in Case No* 13,27^, as to time con 
templated for interim operation from the temp(|rary studio* 

Petitioner also urges that Wichita TV put jn issue a ma¬ 
terial fact by stating in the application for jextension of 
time that **permanent studio construction has Commenced and 
is to be completed** (R* 1)* KFH*s reply to Wichita TV*s op¬ 
position to its “petition for review** argued for the first 
time that this statement was ambiguous, and tl^at KFH would 
help resolve the ambiguity by pointing out ths^t physical cc:;:- 
struction of the studio was not begun until February 11, 1956 
(R* 17-18); this, it claimed, submitted '*for ‘^he Commission's 
consideration another aspect of the unreliabld character of 
WTC*s representations to the Cornmissiorf* (R* 1$)* Because 
KFH waited until its reply pleading to make i^s “ambiguous** 
charge, no factual comment or reply thereto was made by 
Wichita TV* But whether or not Wichita TV's application for 
additional time came after formal **grottnd-breaking** cere¬ 
monies, no serious question was raised by the jgeneral state¬ 
ment in the application that studio construction “has com- 
menced“, where the design revisions were complleted, and 
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CONCLDSION 

For the foregoing reasons, the appeal should be dismissed 
or, in the alternative, the decision of the Commission should 
be affirmed* 

Respectfully submitted. 


VARREN E. BAKER, 

General Counsel, 


RICHARD A. SOLOMON, 

Assistant General Counsel, 


DANIEL R. OHLBAUM, 
Counsel, 


HENRY GELLER, 

Counsel, 

Federal Communications Commission 


The United States Joins in that portion of the above brief 
which deals with the Jurisdictional issue ( supra , pp* 1-2) and 
which requests the dismissal of the Petitis^n for Review filed 
in this case* 

VICTOR R* HANSEN, 

i Assistant Attorney General, 


DANIEL H* FRIEDMAN, 
Attorney, 

Department of Justice 
United States of America 


January 28, 1957 

6y (Cont'd)* revised plans turned over to a firm for prepa*^ 
Tation of the construction drawings, with the builder stands 
ing ready to commence physical construction upon receipt of 
the drawings. 
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IN THE UNITED STATES COURT OF APPEALS 

j 

For The District of Columbia Circuit 

No. 13,307 

THE RADIO STATION KFH COMPANY, 

j 

^ Petitioner, 

UNITED STATES OF AMERICA I 

and I 

FEDERAL COMMUNICATIONS COMMISSI(t)N, 

Rejspondent, 

1 

WICHITA TELEVISION CORPORATION, INC., 

i 

Intervenor. 

PETITION FOR REVIEW OF A DECISION AND ORDER I 
OF THE FEDERA L COMMUNICA TIONS COMMISSION | 

i 

I 

I 

BRIEF FOR PETITIONER i 


JURISDICTIONAL STATEMENT | 

I 

i 

This is a petition for review of an order of the Federal Communica- 

i 

tions Commission released March 15, 1956 denying ajpetition for review 

filed by Petitioner from the action of the Commission iS Broadcast Bureau 

i 

granting the application of Wichita Television Corporaltion, Inc. for addi¬ 
tional time to complete construction under its construction permit for 
television station KARD-TV, Wichita, Kansas. Jurisdiction and venue 

I 

for the instant petition is in this Court by reason of Section 402(a) of the 


2 


_ i 


Communications Act of 1934, as amended, 47 U.S.C., Sec. 402(a) and 
Sections 1, 2 and 3 of the Judicial Review Act of 1950, as amended, 

5 U.S. C. 1031, 2 and 3 (Chapter 19A of Title 5). 


STATEMENT OF THE CASE 

On June 9, 1955 the Federal Communications Commission^ adopt¬ 
ed a final decision after a comparative hearing in Docket No. 10259, ^ 
al., granting the application of Wichita Television Corporation, Inc. for 
a construction permit for a television broadcast station to operate on 
Channel 3 in Wichita, Kansas, and denying Petitioner's competing appli¬ 
cation for such authorization. Within approximately ten days after the 
adoption of said final decision, the construction permit was issued to 

WTC. On July 8, 1955 KFH filed a petition for rehearing with the Com- 

2 

mission, but did not request a stay of the June 9 final decision. 

WTC promptly commenced construction and started commercial 
broadcast transmission on KARD-TV on September 1, 1955. On Novem¬ 
ber 15, 1955, at which time Petitioner's July 8 petition for rehearing 
was still pending before the Commission, Petitioner filed a second peti¬ 
tion for rehearing, based upon newly discovered evidence, which Petition¬ 
er alleged bore directly upon the validity of the Commission's June 9 
final decision and required a further hearing in Docket No. 10259, et al. 
Petitioner's November 15 petition for rehearing, WTC's opposition 
thereto and Petitioner's reply, were still pending before the Commission 

^ The parties will hereinafter sometimes be referred to as follows: The Radio Station KFH Company. 
Petitioner, as "KPH"; The Federal Communications Commission, Respondent, as "Commission"; Wichita 
Television Corporation, Inc., Intervenor, as "WTC" or "KARD". The parties have agreed that a printed 
joint appendix will be filed on or before February 16, 1957. References to the record appearing in this 
brief will be to page numbers in the original record certified to this Court by the Commission. In printing 
the joint appendix, there will be set forth, in addition to the consecutive numbering of the joint appendix, 
the original record page numbers in bold type and indented in a manner which will render it convenient 
for the Court to locate the pages referred to in this brief. (See Stipulation filed on or about August 28. 
1956.) 

2 — — 

Section 405 of the Communications Act provides that "No such application / for rehearing^/ shall 

excuse any person from complying with or obeying any decision, order or requir^ent of &e Commission. 

or operate in any manner to stay or postpone the enforcement hereof, without the special order of the 

Commission." 
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in Docket No. 10259, , when, on January 9, 19$6, WTC filed an 

i 

application with the Commission for extension of tim^ to complete con¬ 
struction of the television station for which it had received a construc¬ 
tion permit pursuant to the Commission's final decisijon of June 9. 

j 

Public notice of the filing of this application f or j additional time to 
complete construction was given by the Commission ill Report No. 5184, 
dated January 12, 1956. On the following day, Januaijy 13, 1956 Petition¬ 
er filed the following letter with the Commission: 

1 

^’January k3, 1956 

"Miss Mary Jane Morris 
Secretary 

Federal Communications Commission 
Washington 25, D. C. I 

i 

Dear Miss Morris: I 

"Reference is made to pending application 
(BMPCT-3687) of Wichita Television Corp., Inc. 
for extension of completion date for StationIKARD- 
TV, Wichita, on construction permit granted by 
order of June 8, 1955, upon final decision (^1 RR 1) 
after comparative hearing. | 

"The right of Wichita Television Corp.!, Inc. 
to receive a grant of its original application for a 
construction permit on a comparative basis with 
the mutually exclusive application of The Rhdio 
Station KFH Co. is still before the Commission 
for consideration on Petitions for Rehearing filed 
July 8, 1955, and November 15, 1955, by T^eRadio 
Station KFH Company, and any action taken] by the 
Commission on the application BMPCT-3687 must 
as a matter of law be subject to and without]preju¬ 
dice to the rights of KFH as a pending applicant in 
Docket No. 10259. 

"In its ex parte consideration of the perding 
Wichita Television Corp,, Inc. application (bmPCT- 
3687), the Commission is referred to matters set 
forth in the KFH Petition for Rehearing of l^ovem- 
ber 15, 1955, and its Reply to Opposition of Decem¬ 
ber 15, 1955 (particularly paragraphs 1-7 iiji Docket 
No. 10259 and 10261. Matters alleged therein make 
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it clear that, except for construction of its trans¬ 
mitting facilities, Wichita Television Corp., Inc. 
has already utterly failed to fulfill its commitments 
to the Commission in the aforesaid hearing, includ¬ 
ing its firm commitment to commence construction 
of its proposed studios immediately after grant of 
construction permit, which studios would be com¬ 
pleted and ready for use in a five-month period. In 
the pending application (BMPCT-3687), the Commis¬ 
sion is advised, without any justification or excuse, 
that completion of its proposed studios cannot be 
accomplished within the original 8-month period 
specified for completion of construction, and that as 
a result extension of the KARD-TV CP completion 
date to August 8, 1956, a date fourteen months after 
date of grant of original CP, is requested. These 
matters are believed to require action by the Com¬ 
mission to refuse further time for completion of 
construction with resultant automatic forfeiture of 
permit (BPCT-961). 

"It is further requested that the undersigned, 
as attorneys for The Radio Station KFH Company, 
be furnished with copies of any communication from 
the Commission to Wichita Television Corp., Inc. 
concerning the above application and that Wichita 
Television Corp., Inc. be instructed to furnish the 
undersigned with copies of any further communica¬ 
tions it may file in connection therewith. 

Respectfully submitted, 

THE RADIO STATION KFH 
COMPANY 

By: Dempsey and Koplovitz 
Its Attorneys 

/s/ William C. Koplovitz 
William C. Koplovitz 

cc: Bernard Koteen, Esq. 

Counsel for Wichita Television Corp., Inc. 

Thomas W. Wilson, Esq. 

Counsel for Taylor Radio and Television Corp. 

David I. Kraushaar, Esq. 

Counsel for Chief, Broadcast Bureau." (R. 8) 
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On January 17, 1956, by public notice (27760) the Commission 

i 

announced that on January 12, 1956 the Broadcast Bureau of the Commis¬ 
sion, pursuant to regular delegation of authority, had granted the WTC 
application for additional time to complete construction. 

i 

] 

On February 10, 1956, Petitioner filed a petitioji for review of the 
action of the Broadcast Bureau alleging that the actioii of the Commis¬ 
sion’s Broadcast Bureau had been taken without consideration of the 

i 

matters referred to in Petitioner’s above-quoted lettel: of January 13, 
and requesting the Commission to review and reconsider the action taken 

I 

in the light of the matters bearing upon WTC’s qualifications to continue 
to hold the authorization for KARD-TV contained in the following plead¬ 
ings: Petition for Rehearing filed by Petitioner in Docket No. 10259 on 

i 

November 15, 1955, Petitioner’s Reply to Opposition filed December 15, 
1955, Supplementary Affidavits accompanying Motion ^or Leave to File 

Affidavits, filed on February 1, 1956. To avoid needjess repetition, the 

i 

pleadings just referred to were incorporated by reference in the Feb- 

I 

ruary 10, 1956 petition for review. (R. 6) 

I 

Petitioner’s February 10 petition for review pointed out its stand¬ 
ing to request Commission review of the Broadcast Bureau’s action under 
Section 5(cQ of the Communications Act and Section 0.202 of the Com- 

I 

mission’s rules, by reason of Petitioner’s status as t^e licensee of 

j 

broadcast stations KFH and KFH-FM, Wichita, whicl^ compete in the 

I 

same market for advertisers and listeners with KARp-TV, as well as 
Petitioner’s status as an applicant for Channel 3 in Docket No. 10259, 
et , whose application was still pending before the ^Commission on 
petitions for rehearing. (R. 4) j 

I 

I 

The Commission denied the petition for review by Memorandum 
Opinion and Order, released March 15, 1956. (R. 2^ In paragraphs 
3 and 4 of said Memorandum Opinion and Order, the Commission stated: 

I 


”3. The Radio Station KFH Company, an unsuccess¬ 
ful applicant in the proceeding (Docket Nos. 10259, 
et al.) in which Wichita Television Corporation, Inc. 
was awarded a construction permit, has filed a peti¬ 
tion for review of the Commission’s action set forth 
in paragraph 2, supra , and for grounds urges and 
incorporates by reference alleged facts as well as 
arguments heretofore urged by it in its two [sic] 
petitions for rehearing and various other pleadings 
filed in connection with the two [sic] petitions filed 
in Dockets Nos. 10259, et al- ^ 

’^4. It is not necessary for us to decide whether 
The Radio Station KFH Company has standing here¬ 
in as a ^party aggr ieved. ’ Our Memorandum Opinion 
and Order released simultaneously herewith in Dock¬ 
ets Nos. 10259, et al., disposing of the contentions 
of The Radio Station KFH Company therein and de¬ 
nying KFH’s petitions for rehearing is dispositive 
of those contentions re-urged here. ” 

It is necessary, therefore, in order to ascertain the Commission’s 
reasons for denying the February 10 petition for review, to refer to the 
Memorandum Opinion and Order released March 15, 1956 in Docket 
No. 10259, e^a^., denying the KFH November 15, 1955 petition for re¬ 
hearing. In the latter Memorandum Opinion and Order the Commission 
gave the following reason for denying said petition: 

”9. The November 15, 1955 petition was, of course, 
untimely filed. Communications Act of 1934, as 
amended. Section 405. However, notwithstanding 
the petitioner is not entitled to consideration of its 
petition, we have examined the said petition. We 
conclude that the allegations therein relate to (1) 
matters not competent for consideration under the 
hearing issues in this proceeding, and (2) matters 
outside the scope of a comparative proceeding such 
as the subject one We further conclude that the 
allegations of the petition are lacking in merit. For 
these reasons the Commission is of the view that 

— — — - -- - - 

Reference to the petition for review will show (R. 6) that KFH did not urge and incorporate by reference 
facts alleged in its two pending petitions for rehearing in Docket No. lf'259; but only the Novem¬ 

ber 15 petition for rehearing based on newly discovered evidence. 
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the record of the proceedings should not be opened 
for the reception of further evidence and that the re¬ 
lief prayed for in the petition should be denied. ** ^ 


STATUTES AND RULES OF THE COMMISSION INV6lVED 

The relevant portions of statutes and rules of the Commission 

i 

involved in the petition for review are set forth in the Supplement to 
this brief. 


STATEMENT OF POINTS 

1 

I 

1. The reasons given by the Commission in its j^emorandum 

j 

Opinion and Order of March 15, 1955 in Docket No. lOj, 259, et , for 
denying the KFH November 15, 1955 petition for rehearing in that pro¬ 
ceeding have no relation to and are clearly inapplicabhj to the KFH 

I 

February 10 petition for review of the Broadcast Bureau’s January 12 


action. 


2. The bare conclusion in the Memorandum Opinion and Order of 


March 15, 1956 in Docket No. 10,259, et al., that the allegations in the 

I 

KFH November 15, 1955 petition for rehearing are "lacking in merit" 
is insufficient as a matter of law to support a denial of the February 10 

I 

KFH petition for review of the Broadcast Bureau*s Janjiary 12 action. 

i 

3. The instant petition for review is properly brought in this Court 
under Section 402(a) of the Communications Act of 193^, as amended. ® 

■ ~ - I 

^ Neither the Meroorandum Opinion and Order of March 15, 1956 in Docket ijlo. 10259, «_al., nor the 
KFH November IS, 1955 petition for rehearing, and related pleadings, was included in die record certi¬ 
fied to this Court on May 18, 1956 by the Secretary of the Federal Communications Commission as con¬ 
stituting "all papers and evidence presented to and considered by the Commissicin” in entering the order 
denying the February 10 petition for review. Both were included, however, in the record certified in 

Case No. 13272. i 

! 

^ The arguments of the parties on this jurisdictional issue are before the Cour^ in the Motion to Dismiss 
and Opposition to Motion to Consolidate filed by the Commission on May 8, 1956; Opposition to Motion 
to Dismiss filed by Petitioner on May 14, 1956; and the Commission’s Reply to (bpposition to Motion to 
Dismiss filed May 18, 1956. On May 29, 1956 the Court ordered that "dispositijon of respondent’s motion 
to dismiss be, and it is hereby, held in abeyance pending hearing of this case ai^d Case No. 13,272 on 
the merits. ” Since the Petitioner’s arguments on this jurisdictional issue are alr^dy set for& in its afore¬ 
mentioned Opposition to Motion to Dismiss, they will not be repeated herein, ^ould the Commission or 
Intervenor make any arguments in their brief not already included in the pleadiijigs on file. Petitioner 
reserves the right to reply thereto in its Reply Brief. 


SUMMARY OF ARGUMENT 


1. For the purposes of this brief, it can be assumed arguendo 
that the ^’reasons^’ given by the Commission in its Memorandum Opinion 
and Order of March 15, 1956 in Docket No. 10,259, , for denying 

the KFH November 15, 1955 petition for rehearing and its February 1, 
1956 motion for leave to file affidavits, were proper reasons for deny¬ 
ing a further comparative hearing in Docket No. 10,259, et al.® The 
^^reasons^* given by the Commission for denying the November 15, 1955 
petition for rehearing were obviously intended to state the Commission’s 
grounds for refusing to open the record in the comparative hearing on 
the applications of KFH and WTC in Docket No. 10,259, et Said 
reasons have no relation to the February 10 petition for review of the 
January 12 action of the Broadcast Bureau. The alleged untimeliness 
of the November 15 petition which requested a further hearing in Docket 
No. 10,259, et , has no bearing upon the timeliness of the petition 
for review. The petition for review was timely in all respects. The 
Commission’s conclusions that the allegations of the November 15 peti¬ 
tion relate to matters not competent for consideration under the hearing 
issues in Docket No. 10,259, et ^., and relate to matters outside the 
scope of a comparative proceeding have no pertinency to the petition for 
review. By its petition for review, KFH instituted a new proceeding 
which was entirely separate from the proceedings in Docket No. 10,259, 
et al. The February 10 petition for review did not seek a further com¬ 
parative hearing of the KFH and WTC applications for Channel 3. The 

petition for review, by incorporating therein the November 15 petition 

0 

An appeal to this Court from the Commission's Memorandum Opinion and Order of March 15, 1956 
in Docket 10,259 was taken by KFH pursuant to Section 402(b) of the Communications Act, which appeal 
is docketed as Case No. 13,272. Petitioner's motion to consolidate the instant case with Case No. 13,272 
was denied by die Court on May 29, 1956, but the Court ordered the instant case and Case No. 13,272 to be 
heard on the same day. Appellant's brief in Case No. 13,272 being filed simultaneously with this brief, 
attacks the validity of the reasons given in the Commission's Memorandum Opinion and Order of March 15, 
1956 as a basis for denying the November 15, 1955 petition for rehearing and the February 1, 1956 motion* 
for leave to file affidavit in Docket No. 10,259, et al. 
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for rehearing and related pleadings, required a consijleration of the 
allegations of said petition as they bore upon the question of whether 

WTC was entitled to be granted additional time to construct. 

i 

2. The Commission's bare conclusion that the ^negations of the 
November 15, 1955 petition for rehearing are ’’lacking in merit” is not 

I 

a legally sufficient basis for denying the petition for review. In any 
event, the conclusion is erroneous as applied to the petition for review. 
The allegations of the November 15 petition for reheairing and related 

j 

pleadings, together with the affidavits submitted therewith, raised 

i 

serious issues as to the qualifications of WTC to continue to hold the 
authorization under which it was seeking an extension of completion date. 

I 

Action on an application for additional time to complete construction 
under an outstanding authorization should not be takenj by the Commission 

I 

without due consideration of all relevant and pertinent] data bearing upon 

j 

the qualifications of the applicant to continue to hold sjuch authorization. 

i 

The serious issues of material facts and policy raise4 by the pleadings 
in Docket No. 10,259, et al., incorporated by refereijce in the February 

10 petition for review were not demurrable and could ^ot be resolved by 

‘ i 

the Commission without an evidentiary hearing. An additional issue of 

I 

material fact, as to the status of construction of WTCj’s ’’permanent” 

I 

studios, was raised by the pleadings filed in connection with the February 
10 petition for review. Moreover, the Broadcast Bureau’s hasty favorable 
action on the WTC application for additional time to c|)mplete construc¬ 
tion was obviously taken as a routine matter without rfeference to or 
consideration of the serious charges that had been made in the pleadings 
filed with the Commission in Docket No. 10,259, ^ a^. bearing upon 
WTC’s permittee qualifications. The Commission’s Refusal to consider 
the allegations of the November 15 petition and related pleadings, in 
acting upon the petition for review, was a violation of the Commission’s 

responsibility to consider all matters bearing upon a permittee’s quali- 

! 

fications which are brought to its attention by an interested party. 
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ARGUMENT 

THE REASONS GIVEN IN THE COMMISSION’S MARCH 15 
MEMORANDUM OPINION IN DOCKET NO. 10,259, ET AL., 
FOR DENYING THE NOVEMBER 15 PETITION FOR RE¬ 
HEARING HAVE NO BEARING UPON THE PETITION FOR 
REVIEW OF THE BROADCAST BUREAU’S ACTION OF 
JANUARY 12. 


The Commission’s denial of the February 10, 1956 petition for 
review of the January 12 staff action was predicated upon the ’’reasons” 
given by the Commission for denying the November 15, 1955 petition 
for rehearing which KFH had filed in Docket No. 10,259, et al . (R. 22) 
None of these ’’reasons” has any relation to the petition for review. 

The Commission's reasons for denying the November 15 petition 
for rehearing in Docket No. 10,259 et al ., were as follows: (1) The 
November 15, 1955 petition was untimely filed; (2) the allegations 
therein relate to matters not' competent for consideration under the 
hearing issues in Docket No. 10,259, et al .,; (3) the allegations therein 
relate to matters outside the; scope of a comparative hearing such as 
the hearing in Docket No. 10,259, et al .; and (4) the allegations of the 
petition are ’’lacking in merit. ” ( Supra , p.6-7) A brief consideration 
of each of the foregoing ’’reasons” will demonstrate that they were 
intended by the Commission to state its grounds for refusing to grant 
a further comparative hearing in Docket No.1'0,259, et al ., and that 
they have no applicability to the petition for review. 

1. The ’’Reason’* of Untimeliness of the November 15, 1955 Petition . 

The Commission’s holding that the November 15 petition was filed 
too late for it to be considered as a request for a further hearing in 
Docket No. 10,259, et al ., could not possibly apply to the timeliness of 
of the petition for review. The issue of timeliness, insofar as the 
petition for review is concerned, is whether this petition was filed within 
the time specified by the statute and the Commission’s rules. 
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Section 5(d) of the Communications Act of 193^, as amended, 
provides that after any action is taken by the Commission's staff, 
pursuant to authority delegated by the Commission,^! a review of such 
action by the Commission may be obtained as folio wS: 

"(2) Any person aggrieved by any such or^er, 
decision, or report may file an application for 
review by the Commission, with such time and 
such form as the Commission shall prescribe, 
and any such application shall be passed oS by 
the Commission..." i 

The applicable rule of the Commission is Section 0.202 v^ich pro¬ 
vides: I 

i 

"Sec. 0.202. Reconsideration with regar4 to 
action taken under delegation of authority . | (a) 

Any person aggrieved by any action taken ^nder 
any delegation of authority made herein may file 
a petition for reconsideration within 30 days 
after public notice is given of the action cc^m- 
plained of, and every such petition shall b^ 
passed upon by the Commission... " ! 

j 

i 

The public notice of the Broadcast Bureau's action of January 12 
granting WTC's application for an extension of time jvithin v^ich to 

I 

complete construction was given on January 17, 195^. (R. 5) The 
petition for review was filed on February 10, 1956. |(R. 6) The 

i 

petition for review was, therefore, timely filed. Sa^d petition for re¬ 
view referred to pleadings and affidavits already on iile in Docket No. 

I 

10^ 259, et al^ and incorporated them by reference, ^suming arguendo 
the latter pleadings were not timely filed in Docket l^o. 10,259, et al. , 
to support the relief requested in that proceeding, th^s did not affect the 

j 

timeliness of the petition for review (including matters incorporated 

i 

therein by reference) which was filed under Section 5((}(2) of the Act and 
Section 0.202 of the Commission's rules. Under tho^ applicable pro- 

i 

visions of the statute and the Commission's rules thej February 10, 1956 

_ • I 

_ i 

' The delegation of authority to the Chief of Broadcast Bureau to act on such applications is found in 
Section 0.241(aX10), 1 Pike and Fischer RR 51:65. i 


petition for review of the action of the Broadcast Bureau publicly an 
nounced on January 17, 1956 was timely filed. 


2. The "^Reason^^ That The Allegations of the November 15 Petition 
Relate to Matters Not Competent For Consideration Under The 
Hearing Issues in Docket No. 10, 259, et al. 

Assuming arguendo that the allegations of the rehearing petition 
of November 15 (and related pleadings) raised issues not competent 
for consideration in the comparative hearing on the application of KFH 
and WTC for Channel 3 in Wichita, this conclusion has no bearing on the 
February 10 petition for review. The petition for review was not 
seeking a further hearing under the issues in the comparative hearing 
between the KFH and WTC applicationsin Docket No.lO, 259 et al . It did 
not raise any issues requiring a comparative hearing of any kind. It 
requested the Commission to review and reconsider the ex parte staff 
action of January 12 in the light of certain allegations and evidence al¬ 
ready in the possession of the Commission, having been filed with the 
Commission in another proceeding. (R. 4, 6) To avoid needless 
repetition, the pleadings on file in Docket No. 10^59 et al ., were clearly 
identified and incorporated by reference in the petition for review. (R. 6) 
It is a complete non sequitur to assert that the evidence and considerations 
relied upon by KFH in its February 10 petition for review are not material 
to that appeal because they are not competent for consideration under 
the hearing issues in an entirely different proceeding. 

3. The ”Reason*^ That The Allegations of the November 15 Petition 
Relate to Matters Outside the Scope of a Comparative Proceeding 
Such As The Proceeding in Docket No. 10,259, et al. 

The conclusion that allegations of the November 15 rehearing 
petition relate to matters outside the scope of a comparative proceeding 
is no reason for refusing to consider those allegations in the petition 
for review. The petition for review did not raise issues for determination 
in a comparative proceeding. The petition for review instituted a new 
non-comparative proceeding. The cryptic statement in the Commission's 
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Memorandum Opinion and Order in Docket No.lO, 259j et al ,, that the 
allegations of the November 15, 1955 petition relate io matters outside 
the scope of the comparative proceeding, is reminisdent of the view 

i 

expressed by the Commission in acting upon a similajr petition in 
another proceeding. In the case of In Re Sacramento! Telecasters, Inc. 

11 Pike and Fisher RR 1287, where the unsuccessful japplicant in a com¬ 
parative proceeding (McClatchy Broadcasting Compjany) sought to 
raise an issue as to the character qualifications of th^ successful ap¬ 
plicant (Sacramento Telecasters Inc.) based upai conduct of the suc¬ 
cessful applicant subsequent to the close of the hearii^g record, the Com¬ 
mission said: I 

I 

i 

I 

"Despite the fact that McClatchy has no standing to 
request reconsideration or the other relief iasked 
for, we believe that consideration by the Commission 
on its own motion of some of the allegation^ made in 
this case is nevertheless warranted becausfe of the 
nature of the allegations made against Telecasters. 

Charges of fraud committed by a permittee in his 
dealings with the Commission go to his basic char¬ 
acter qualifications, and as such warrant ohr close 
scrutiny. As the concurring Commissioners stated 
in the Polan case, supra [Edward G. Polani,et al., 

8 Pike & Fischer, RR 398]: 

\ . In general, however, we think it im¬ 
portant to point out that any substantial 
evidence coming before us and indicating 
a misrepresentation or lack of good faith 
by the applicant in connection with dat4 
submitted to us would require our mosi 
careful attention. In this or any other j 
case should such evidence come to our 
attention—possibly for example in con-^ 
nection with an application for modifica¬ 
tion of a construction permit to specif5^ a 
different site—we would, of course, b^ 
required to review it most carefully. ’ j 

"We will, therefore, consider the allegations of McClatchy 
relating to false representations made by Tjelecasters to 
the Commission and to the people of the Sacbramento area." 

(11 Pike and Fischer RR 1287, 1290-1) 



In the appeal to this Court from the Commission’s decision in 
the Sacramento Telecasters,Inc, case, this Court held that the Com¬ 
mission had erred in holding that McClatchy Broadcasting Company did 
not have standing to protest the grant to Sacramento Telecasters. 8 
In the instant case Petitioner had standing to appeal from the January 
12 action of the Broadcast Bureau not only by reason of its status 
as an ^plicant for Channel 3 but also as an ’’aggrieved” person under 
the doctrine of Sanders Brothers v. FCC , 309 U. S. 470. Thus, the 
Commission’s summary denial of the February 10 petition for review, 
without considering the allegations of the November 15 petition and 
related pleadings, as they bore upon WTC’s lack of good faith, mis¬ 
representations and failure to perform promises and commitments, 
was a dereliction of the Commission’s duty under its own interpretation 
of its statutory responsibilities. 


4. The ’’Reason” That The Allegations of the November 15 Petition 

Are ’’Lacking in Merit ”. 

This bare conclusion is insufficient as a matter of law to support 
the Commission’s action. Without a statement of reasons or grounds 
for the conclusion, the bald assertion of ’’lacking in merit” is tantamount 
to no reason at all. American Broadcasting Company v. FCC, 179 
F. 2d 437, 444-445; Telanserphone, Inc , v. FCC, 231 F. 2d 732. 

Tri-State Broadcasting Co. v. FCC, 96 F. 2d 564. Only if the allega¬ 
tions in the November 15 petition and related pleadings were frivolous 
on their face or if they raised no issue of fact or policy bearing upon 
the qualifications of WTC to continue to be a permittee under the con¬ 
struction permit for station KARD-TV, could the Commission properly 
disregard them in its consideration of the petition for review, cf. Federal 
Broadcasting System v. FCC, 231 F. 2d 246, 250. This, of course, was 
not the reason given by the Commission for its conclusion that the al¬ 
legations were ’’lacking in merit”. And, indeed, such a reason was not 
possible in this case because the allegations of the November 15 rehearing 

8 McClatdiy Broadcasting Company v. FCC . Case No.-12,637., decided October- 18, 1956. 
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j 

petition ana related pleadings bore directly upon the pharacter qualifica¬ 
tions of WTC. The petition and related pleadings allied that practically 
every significant representation and commitment which WTC had made 
as an applicant was disregarded by WTC once it had been awarded a 
construction permit, and that WTC had acted contrary to certain policies 

i 

and commitments it contended entitled it to decision^ preference and 

j 

on the basis of which the Commission had awarded itj such preferences 
in the comparative hearing which led to a grant of itd construction per¬ 
mit. I 


KJH’s reply to WTC^s opposition to the petitioi^ for review pointed 
out that the matters alleged in the November 15 petition and related 

I 

pleadings "go to the heart of permittee qualifications! responsibility, 

i 

and good faith diligence". (R. 17) The petition for review, quoting 
from the letter v^ich petitioner had filed with the Cojnmission on Jan- 

I 

uary 13, pointed out that: I 

! 

"... except for construction of its transmitting 
facilities, Wichita Television Corp., Inc. jhas 
already utterly failed to fulfill its commitrfients 
to the Commission in the aforesaid hearing, in¬ 
cluding its firm commitment to commence con¬ 
struction of its proposed studios immediately 
after grant of construction permit, which ^tudios 
would be completed and ready for use in a ^ive 
month period... ". (R. 5) 

The allegations of the November 15 petition ancj related pleadings 

I 

raised serious questions of fact and policy concerning the character quali¬ 
fications of WTC. This Court reversed the Commission in the McClatchy 
case, supra , for summarily rejecting allegations of this character without 

conducting an evidentiary hearing. The Court said: I 

i 

I 

"The question is, then, whether the Commission had 
authority to resolve the issues so raised by a sum¬ 
mary decision on the pleadings or whether it should 
have conducted an evidentiary hearing. Could the 
Commission properly proceed, as it did, tio dispose 
of the matter as though on a demurrer v^ibh searched 



all the pleadings or, perhaps more accurately, 
as though on a motion for summary judgment 
under Rule 56 of the Federal Rules of Civil 
Procedure ? 

’’We think not. There were admittedly serious 
issues of material fact. We said in Federal 
Broadcasting System v. Federal Communications 
Commission, 96U.S. App. D C. 260, 263, 225 
F. (2d) 560, 563 (1955): 

’... What is required [of a protest under 
Sec. 309 (c)] is merely an articulated 
statement of some fact or situation which 
would tend to show, if established at a 
hearing, that the grant of the license 
contravened public interest, convenience 
and necessity, or that the licensee was 
technically or financially unqualified, 
contrary to the Commission’s initial 
finding. ’ [Emphasis supplied] 

4/ 

”In a second Federal Broadcasting System opinion, - 
we said, ’Certainly in the absence of some established 
procedural system to the contrary, we think it im¬ 
proper to rely solely on an opposition pleading as a 
basis for a finding of fact;’ and later added: 

’... Only if it is clear from the face of the 
protest, taking all the protestant’s allega¬ 
tions as true, that there is no real merit 
in protestant’s position or substantial pos¬ 
sibility that a hearing will reveal merit, 
should the protest be rejected without a 
hearing. ’ 9 


47 Federal Broadcasting System v. Federal Com¬ 
munications Commission, 97U.S. App. D.C. 293, 

297, 231 F. (2d) 246, 250 (1956). ” 

Tested under the views expressed by the Court in the McClatchy 
case^ supra, the allegations of the November 15 petition and the related 
pleadings were not demurrable and the Commission could not dispose 
of the petition for review as though on a motion for summary judgment 
under Rule 56 of the Federal Rules of Civil Procedure. The voluminous 


9 McClatchy Broadcasting Company v. Federal Communications Coinmission. No. 12,637, decided 
October 18, 1956, slip opinion pages 8 & 9. 
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opposition and affidavits which WTC filed in respons^ to the KFH 
November 15 petition and related pleadings which we^e referred to by 

_ I 

WTC in its opposition to the February 10 petition for| review and in¬ 
corporated therein by reference (R. 13) shows the ncjn-demurrable 

I 

character of Petitioner’s allegations. | 

I 

I 

Indeed, the February 10 petition for review, ^^C’s opposition 

I 

and KFH’s reply placed in issue an addition question|of material fact 

i 

i. e., whether WTC had actually commenced construction of its per¬ 
manent studios as alleged in its January 9 applicatioh for additional 

time to complete construction.(R. 17-13, 20-21) | 

i 

WTC filed an opposition to the petition for review on February 
20, 1956 (R. 10-15) and on February 27 Petitioner filed a reply. (R. 16- 
21) With said reply, Petitioner submitted a photograph with affidavit 
attached showing that as late as February 7, 1956 the location of the 
WTC ’’permanent” studios was being used for ”off-st|:eet automobile 
parking” and that there was no evidence of ’’physical construction 
activity” at that location, in contradiction to the sworn statement in 
the WTC application for extention of time dated Jannsf-ry 4 (filed January S| 

I 

that ’’♦♦♦♦permanent studio construction has commenjced^^^”, and in 
contradiction to the statement in the WTC February io opposition to 
the petition for review which implied that permanent studios were under 
actual construction v^en the application for extensioii of time was filed. 

I 

(R. 20-21) I 

Moreover, the February 10 petition for review pointed out the 

haste with v^ich the Broadcast Bureau had granted V^C additional 

1 

time to complete construction.(R. 4-5) The record $hows that the 
Broadcast Bureau granted the WTC application in the same length of 

time that it took the Commission to issue a public notice that the ^pli- 

! 

cation had been filed, and in less time than it took to I issue a public 
notice that the application had been granted. (R. 5) Expedition in 

I 
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Commission action is always commendable but not at the expense of ig¬ 
noring factors having a bearing upon public interest considerations. 
Clarksburg Publishing Comply v. FCC , 225 F. 2d 511; Federal Broad ¬ 
casting System, Inc, v. FCC , 225 F. 2d 560. In the last cited case, 
the Court stated that the speed with which the Commission had acted 
on the matter there under review would seem to require the Commission 
to act with particular care in its re-examination of the matter upon 
remand.(225 F. 2d 560, 565)- In the instant case. Petitioner pointed out 

I 

in its petition for review that in view of the routine treatment that the 
Broadcast Bureau had accorded WTC’s application for additional time to 
complete construction, the Commission should review said action with 
’’due consideration to all relevant and pertinent dat a bearing on the 

qualifications of the applicant to hold such authorization” contained in 

( 

Petitioner’s November 15 petition and related pleadings. (R. 6) 

The Commission’s refusal to do so was error. 

CONCLUSION 

The ’’reasons” given by the Commission for denying Petitioner’s 
February 10, 1956 petition for review of the action of the Commission’s 
Broadcast Bureau on January 12, 1956 granting the application of Wichita 
Television Corporation, Inc. for additional time to construct under its 
construction permit for KARD-TV are insufficient, as a matter of law, 
to support said denial. Accordingly, the Court should reverse the Memo- 

I 

randum Opinion and Order of March 15, 1956 vdiich denied said petition 

for review, and remand the case to the Commission with directions to grant 

said petition for review or otherwise act thereon in accordance with law, 

or to afford Petitioner such other relief as the Court may direct. 

Respectfully submitted, 

WILLIAM J. DEMPSEY 
WILLIAM C. KOPLOVTTZ 
FREDERICK H. WALTON, JR. 

938 Bowen Building 
November 1, 1956 Washington 5, D.C. 

Attorneys for Petitioner, The Radio Station 
_ KFH Company 

10 Copies of the November 15, 1955 petition for rehearing and all related pleadings in Docket No. 10, 
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SUPPLEMENT A I 

I 

I 

i 

The following are the pertinent portions of statuses relevant to the 
instant proceeding: 

I 

Section 402(a) and (b) of the Communications Act of 1934 (48 Stat. 
1064), as amended, 47 U.S.C. Sections 402(a) and (b)- 

**Sec. 402(a). Any proceeding to enjoin, set aside, annul, 
or suspend any order of the Commission under t^s Act (except 
those ^pealable under subsection (b) of this section) shall 
be brought as provided by and in the manner prescribed in 
Public Law 901, Eighty-first Congress, approved December 29, 
1950. I 

^*(b) Appeals may be taken from decisions ^d orders of 
the Commission to the United States Court of Ap|)eals for the 

District of Columbia in any of the following caseS: 

1 

(1) By any applicant for a construction! permit or 
station license, whose application is denied by the Com¬ 
mission. 

(2) By any applicant for the renewal or modification 
of any such instrument of authorization whoi^e application 
is denied by the Commission. 

(3) By any party to an application for authority to 
transfer, assign, or dispose of any such iiB krument of 
authorization, or any rights thereunder, whdse ^pli¬ 
cation is denied by the Commission. 

(4) By any applicant for the permit reqkiired by 

section 325 of this Act whose application has been denied 
by the Commission, or by any permittee un4er said 
section whose permit has been revoked by tlie Com¬ 
mission. I 

(5) By the holder of any construction permit or 

station license which has been modified or revoked by 
the Commission. I 

(6) By any other person who is aggrieved or whose 
interests are adversely affected by any ordek* of the 
Commission granting or denying any application des¬ 
cribed in paragraphs (1), (2), (3), and (4) hereof. 

(7) By any person upon whom an order to cease 

and desist has been served under section 31^ of this 
Act. I 

(8) By any radio operator whose licens^ has been 

suspended by the Commission.'' | 
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Section 319(b) of the Communications Act of 1934 (48 Stat. 1064) 

as amended, 47 U S.C. Sec - 319 (b) : 

”Sec. 319 *** 

»tb) Such permit for construction shall show specifically 
the earliest and latest dates between ^ich the actual operation 
of such station is expected to begin, and shall provide that said 
permit will be automatically forfeited if the station is not ready 
for operation within the time specified or within such further 
time as the Commission may allow, unless prevented by causes 
not under the control of the grantee. ’’ 

Section 5(d)(1) and 5(d)(2) of the Communications Act of 1934 
(48 Stat. 1064), as amended, 47 U S.C. Sections 5(d)(1) and 5(d)(2): 

”Sec. 5. *** 

’Xd)(l) Except as provided in section 409, the Commission 
may, when necessary to the proper functioning of the Commission 
and the prompt and orderly conduct of its business, by order 
assign or refer any portion of its work, business, or functions 
to an individual commissioner or commissioners or to a board 
composed of one or more employees of the Commission, to be 
designated by such order for action thereon, and may at any 
time amend, modify, or rescind any such order of assignment 
or reference. Any order,decision, or report made, or other 
action taken pursuant to any such order of assignment, or 
reference shall, unless reviewed pursuant to paragraph (2), 
have the same force and effect, and shall be made, evidenced, 
and enforced in the same manner, as orders, decisions, re¬ 
ports, or other action of the Commission. 

*^2) Any person aggrieved by any such order, decision, 
or report may file an application for review by the Commission, 
within such time and in such form as the Commission shall 
prescribe, and every such application shall be passed upon 
by the Commission. If the Commission grants the application, 
it may affirm, modify,, or set aside such order, de cision, 
report, or action, or may order a rehearing upon such order, 
decision, report, or action under section 405. ” 

Title 5, U. S. C. Sections 1032 and 1033, Sections 2 and 3 of the 
Judicial Review Act of 1950: 

’’Sec. 1032. Jurisdiction of courts of appeals. 

’’The Court of appeals shall have exclusive jurisdiction to 
enjoin, set aside, suspend (in whole or in part), or to deter¬ 
mine the validity of, all final orders (a) of the Federal Com¬ 
munications Commission made reviewable in accordance with 
the provisions of section 402(a) of Title 47. ♦♦♦” 


**Sec. 1033. Venue. 

"The venue of any proceeding under this chapter shall be 
in the judicial circuit wherein is the residence bf the arty or 
any of the parties filing the petition for review, I or viierein 
such party or any of such parties has its princii)al office, or 
in the United States Court of Appeals for the District of 
Columbia." i 


Section 0.202(a) of the Federal Communications Commission's 


Rules and Regulations: j 

I 

"Sec. 0.202 Reconsideration with regard tb action taken 
under delegation of authority, (a) Any person aggrieved by 
any action taken under any delegation of authori^ made herein 
may file a petition for reconsideration within 30 days after 
public notice is given of the action complained Of, and every 
such petition shall be passed upon by the Commission, ^peals 
from interlocutory action of the Motions Commissioner or 
Hearing Examiner must be taken within 2 days in accordance 
with Sec. 1.750 of the rules and regulations. 
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I 

I. 

This Court Has Jurisdiction Of The Petition! 
For Review 


The Commission renews the contention made in ^e pleadings it 
filed previously that this appeal should be dismissed because it was 

i 

brought under Section 402(a) rather than 402(b). For ^e reasons which 
Petitioner pointed out in its Opposition to Motion to Dismiss, filed 

i 

May 14, 1956, we believe the Commission's motion to| dismiss should 
be denied. I 
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The Commission's brief cites the Court's decision in O'Neill 
Broadcasting Co. v. United States, Case No. 13163, decided December 13, 
1956, as further authority for its position on the jurisdictional point. In 
that case the Court stated that the petitioner should have proceeded 
under Section 402(b) "since the review sought is of a licensing action". 
Granted that a "licensing action" was involved in the O'Neill case, it 
does not follow from the Court's decision in that case that all "licensing 
actions" are ^pealable under Section 402(b) by persons aggrieved thereby, 

I 

nor does it follow that the action complained of in this appeal was a 

"licensing action". That all licensing actions are not appealable under 

) 

Section 402(b) is clear from a reading of Section 402(b)(6) which does 
not permit appeals to be taken under 402(b) by persons aggrieved or 
whose interests are adversely affected by action of the Commission 

f 

modifjting or revoking a station license or construction permit, des¬ 
cribed in Section 402(b)(5). 

In any event, the action under review here is not "licensing action" 
within the meaning of any of the subsections of 402(b), for the reasons 
pointed out in the above-mentioned "Opposition to Motion to Dismiss". 

n. 

Reply to Argument 

The Commission's arguments on the merits of the questions presented 
by this appeal are devoted almost exclusively to an attempt to demonstrate 
that if the Commission properly denied the KFH November 15, 1955 
Petition for Rehearing and February 1, 1956 Motion for Leave to File 
Affidavits in Docket No. 10259, which is one of the issues in Case 
No. 13272, it follows that the Commission properly refused to consider 
KFH's allegations and supporting affidavits in deciding vdiether to extend 
WTC's construction permit for KARD. 

We are confronted in the instant ^peal with a refusal by the Com¬ 
mission to consider pleadings filed by an admittedly "interested party" 
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raising serious questions of fact and policy relating the qualifications 
of a television station permittee. It does not advance I the Commission's 

I 

case in the instant appeal to belabor points which, for| the purpose of this 

I 

appeal, Petitioner is willing to assume were sufficien^ to justify the 
Commission’s refusal to grant KFH a further comparative hearing in 
Docket No. 10259. I 


In the reply brief (pp. 5-12) which Petitioner has [filed in Case No. 13272 

I 

the ’’interim” operation interpretation which Commission counsel has 
read into the Commission’s Memorandum Opinion and| Order of March 15, 
1956 has been shown to be vholly lacking in merit. It [is not necessary 
to read ’’interim” operation or any other meaning intojthe ’’not com¬ 
petent under the hearing issues” and ’’outside the scoije of a comparative 
proceeding” grounds given by the Commission for denying Petitioner’s 
November 15 petition for rehearing and February 1, lj956 motion for 
leave to file affidavits in Docket No. 10259. The Con^mission’s denial 
of the KFH petition and motion in Docket No. 10259 fop the precise 
reasons given in the Memorandum Opinion and Order jpf March 15 , 

1956 , is readily understandable when it is recognized jthat this decision 
was made before this Court decided the Butterfield an^ Trebit ^ cases 
and the McClatchy ^ case and while the Enterprise ^ j:ase was pending 
in the Supreme Court on a petition for writ of certiorari. Stated other- 

i 

wise, the Commission’s denial of the November 15 pe^tion for rehearing 
and February 1 motion in the comparative proceeding in Docket No. 10259 
was perfectly consistent with the previous actions whibh the Commission 
had taken on similar petitions that had been filed by uiisuccessful appli¬ 
cants in the Enterprise, Butterfield and Trebit, and h IcClatchy cases. 

The Commission in those cases was laboring under a Completely 


W. S. Butterfield Theatres v. Federal Communications Commission , _i U.S. App. D.C._, 

237 F. 2d 552 (Cases No. 12,527 et al., decided May 24, 1956), rehearing <jenied, 237 F. 2d 552(1956). 

2 ' 

McClatchy Broadcasting Co . v. Federal Communications Commission , J_^U.S, App. D.C. 

239 F. 2d 19 (Case No. 12,637, decided October 18, 1956). j 

i 

^ The Enterprise Co . v. Federal Communications Commission . 97 U.S. A|)p. D.C. 374, 231 F. 2d 708 
(1955), cert, den., 351 U.S. 920(1956). j 
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erroneous concept of finality of administrative action. The Commission 
did not have the benefit of the Court’s decision in the Enterprise, Butter- 
field and McClatchy cases to ^ide it in acting upon the November 15 
petition and February 1 motion, and as a result it repeated in this case 
the same errors it committed in those cases.'* 

At the time this case was decided, the Commission erroneously 
believed that once a petition for rehearing of a final decision in a com¬ 
parative proceeding is filed pursuant to Section 405 of the Act, the pro¬ 
ceeding loses its comparative character and any subsequent conduct 
of the successful applicant which strikes at the very basis \^ich the 
Commission assigned for its decision must be considered in a pro¬ 
ceeding separate and apart from any further comparison of the appli¬ 
cations even though they are still under consideration on petition for 
rehearing. The Commission has so held in the Enterprise, Butterfield, 
and McClatchy comparative proceedings. The Commission’s decision 
in the McClatchy case, quoted on page 13 of Petitioner’s main brief, ac¬ 
curately states the Commission’s understanding of the law at the time 
it decided the instant case. 

Petitioner was, of course, aware of the position which the Com¬ 
mission had taken in these earlier cases and, therefore, when the 
opportunity presented itself. Petitioner instituted a new proceeding 
separate and apart from the comparative proceeding in Docket No. 10259 
and requested the Commission to consider the allegations and affidavits 
filed on November 15, 1955 and February 1, 1956 in connection with 

4 The Enterprise case was decided by this Court on December 29, 1955 but on March 15, 1956 when 
the instant case was decided by the Commission, a petition for writ of certiorari from the Supreme Court 
was pending. The petition was not denied by the Supreme Court until April 30, 1956, six weeks after the 
Commission issued its March 15. 1956 Memorandum Opinion and Order in Docket No. 10259. Beaumont 
Broadcasting Corp. v. Enterprise Co. . 351 U.S. 920. The Butterfield and Trebit cases were argued in this 
Court on March 13, 1956 and were not decided until May 24, 1956 . 237 F. 2d 552. The McClatchy case 
was argued on May 23. 1956 and decided October 18. 1956, 239 F. 2d 19. Case No. 12637. Thus, the 
Commission’s position on the issue of finality of administrative proceedings on competing television appli¬ 
cations which found expression in its March 15. 1956 Memorandum Opinion and Order in the instant case 
was urged in this Court before ( Enterprise) , almost simultaneously with (Butterfield and Trebit) . and sub¬ 
sequent to ( McClatchy ) the Commission's Memorandum Opinion and Order of March 15, 1956 in Docket 
No. 10259. In all of these cases, the Court rejected the Commission's arguments on finality and leyexsed 
and remanded for further hearing. The ^me result, for precisely the same reasons, should obtain here. 
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I 

WTC^s request for extension of time to complete construction of the 
television station which it had been granted in Docket |no. 10259. Thus, 
the allegations and affidavits filed on November 15, apd February 1 were 
pending before the Commission at the same time in t'^o separate pro* 

I 

ceedings—the comparative proceeding in Docket No. ^0259 and the non- 

j 

comparative proceeding on WTC’s request for extension of time to com¬ 
plete construction. File No. BMPCT-3687. | 

As pointed out above, the Commission denied tl^e November 15 

I 

petition and February 1 motion in Docket No. 10259 vjith a Memorandum 
Opinion and Order stating grounds which made its action consistent 
with its previous denials of similar requests for further comparative hearing 
in other television proceedings. The key to the reason for the Com¬ 
mission's action in Docket No. 10259 is found in the C ommission's 
assertion in its March 15, 1956 Memorandum Opinion that the allega- 

I 

tions in the November 15, 1955 petition relate to "makers outside the 
scope of a comparative proceeding such as the subjec^ one" (underscoring 
supplied). ! 

I 

i 

In this context, the words "such as the subject one" means a 
comparative hearing on competing television applications as contrasted 
with a proceeding on an application filed by the successful applicant— 
possibly for modification of construction permit or for an extension of 
time within which to complete construction. To acce^jt the reason given 

i 

in the March 15 Memorandum Opinion and Order for 4en3ring the KFH 

i 

November 15 petition for rehearing as the reason for denying the "Peti- 

i 

tion for Review" of the extension of time to complete Construction is 
tantamount to saying that evidence of post-grant conduct reflecting upon 
the qualifications of a permittee will not be considered by the Commission 

either in a comparative proceedings or in a separate and distinct non- 

1 

I 

comparative proceeding. Under such a view, there id no t 3 q)e of pro¬ 
ceeding in which an interested party can require the Commission to 
consider allegations and proof that the successful applicant in a compara¬ 
tive hearing had obtained its grant on the basis of insincere representations 
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unreliable commitments, and untrustworthy promises. 

Obviously, the Commission could not, in the face of this Court's 
decisions in the Enterprise, Butterfield and Trebit and McClatchy 
cases now urge the same theory of finality of administrative proceedings 
which the Court rejected in those cases, despite the fact that the Com¬ 
mission's decision in this case was based on the same thoery which the 
Court rejected in those cases. Petitioner suggests that the Commission 
has attempted to convince this Court that Petitioner's allegations of non¬ 
performance by WTC of the commitments upon which the Commission 
relied in its final decision relate to "interim" operation because an ac¬ 
curate appraisal of those allegations would necessitate a reversal of the 
Commission under this Court's decisions in the Enterprise, Butterfield 
and Trebit and McClatchy cases. 

The attempt to divert the Court's attention from the seriousness 
of the allegations made in the November 15 petition and February 1 
motion is dealt with fully in the reply brief which Petitioner has filed 
in Case No. 13272. Only a few additional observations are necessary 
to answer the Commission's attempt to minimize the importance of 
WTC's post-grant failures in its brief in the instant case. On page 3 
of its brief, the Commission characterizes the failure of WTC to carry 
out its commitment for studio construction as a "slight delay" with 
which, the brief says, "KFH itself had no quarrel". What the Com¬ 
mission means by this is not clear but lest the Court obtain the im¬ 
pression that the delay was either "slight" or that it did not constitute 
one of the main failures of WTC to live up to its hearing promises and 
did not strike at the very basis of the final decision in Docket No. 10259, 
the Court is referred to pages 9-12 of Petitioner's reply brief in 
Case No. 13272. 

On page 9 of its brief, the Commission refers to the record 
evidence consisting of the testimony of the builder of the WTC studios 
to support the argument that the record is not clear as to vdien studio 
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construction was to commence and therefore when it ij^ould be completed. 
Commission counsel knows perfectly well that the fincjhngs and conclusions 
contained in the Commission's final decision in Dockeit No. 10259 on 
WTC's commitments to commence construction of its |permanent studio 
immediately upon receiving a grant and to complete construction within 

i 

five months of the grant were based upon the testimony of other wit¬ 
nesses—the testimony of the builder was offered by ^TC to prove that 
the commitment made by other WTC witnesses to condplete construction 
of permanent studios within five months from the datej of grant could 

I 

be fulfilled. This subject is dealt with at length and vjith appropriate 

I 

citations to the record on pages 5-9 of Petitioner's peply brief in 
Case No. 13272. 

The Commission's elaborate explanation of the reasons vdiy WTC 
did not complete its permanent studio in accordance v^th its commitment 
(Br. 8) is not only irreconcilable with the testimony gjven at the hearing 
but is also contrary to the public statement made by u|e President of 
WTC on the very day the Commission announced the fihal grant to WTC. 
This point is dealt with on page 9 of Petitioner's repl^ brief in Case No. 
13272. i 


It is submitted that the excuse of interim operation is a red herring 
drawn into this case to cover up the fact that the Comijiission made the 
same mistake in den 3 dng Petitioner a further hearing ^ Docket No. 

I 

10259 as it had made in earlier comparative proceedii^gs which have 
since been corrected by reversals in appeals taken to |his Court. If 
the reasons given by the Commission in its March 15, |l956 Memorandum 

Opinion and Order in Docket No. 10259 are read in the' light of the action 

1 

taken by the Commission in prior cases on similar reciuests by applicants 

in comparative hearings, it is clear that the reason th^ Commission did 

! 

not grant Petitioner a further hearing in Docket No. 10259 was that the 

i 

Commission erroneously believed Petitioner was not entitled to a 


i 
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further comparative hearing on the basis of events occurring subsequent 
to the filing of its first petition for rehearing. This reason could not 
support a refusal by the Commission to reconsider the evidence tendered 
by Petitioner's November 15 petition and February 1 motion in the non¬ 
comparative proceeding on WTC’s request for extension of completion 
date. 


Respectfully submitted, 

WILLIAM J. DEMPSEY 
WILLIAM C. KOPLOVTTZ 
FREDERICK H. WALTON, JR. 

938 Bowen Building 
Washingtons, D.C. 

Attorneys for Petitioner, 

The Radio Station KFH Company 


March 13, 1957 
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COUNTER STATEMENT AS TO JURISDICTION 

Petitioner (KFH)—^ seeks review under Section 402(a) of 
the Communications Act, 47 U. S.C. 402(a), from an order of the 
Federal Communications Commission, released March 15, 1956, 
denying a KFH petition for review filed before the Commission. 

KFH sought review of an action of the Commission's staff granting, 
on January 12, 1956, the application of Wichita TV for a modifica¬ 
tion of its then outstanding construction permit to build a television 
station to operate on Channel 3 in Wichita, Kansas. The modifica¬ 
tion of permit sought and granted was to extend for a period of six 
months the time within which to complete construction of Wichita 
TV's station, KARD-TV (R. 1-3), which had commenced commer¬ 
cial operation on September 1, 1955, prior to the completion of its 
full facilities. KFH has not claimed that the Commission's staff 
had not been delegated valid authority to grant such applications. 

In essence, therefore, in seeking review of the Commis¬ 
sion's denial of its petition for review of the staff action, KFH seeks 
review of the grant of the Wichita TV application for modification 


1_/ Petitioner will sometimes be referred to as KFH and Intervenor 
as Wichita TV. 
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of permit. And its efforts to obtain court review of the Commis - 


sion order should therefore have been brought under Section 402(b) 


2 / 


of the Act, 47 U.S.C. 402(b) , rather than under Section 402(a) , 

under which petitions for review can be brought only wjiere a Sec- 


3/ 


tion 402(b) appeal will not lie. Gerico Investment Co. v. Federal 


Communications Commission, 


U. S. App. D. C. 


F. 2d 


(slip opinion, p. 7) (Cases No. 13,154 et al. , decided .jlanuary 17, 

j 

1957) i 


"Appeals may be taken from decisions and orders df the Com¬ 
mission ... in any of the following cases: 

"(1) By any applicant for a construction permijt or station 
license whose application is denied by the Commission.! 

i 

I 

"(2) By any applicant for the renewal or modification of any 
such instrument of authorization whose application is djsnied by the 
Commission. I 


"(6) By any other person who is aggrieved or yhose inter 
ests are adversely affected by any order of the Commission grant¬ 
ing or denying any application described in paragraphs ^1), (2), 

(3) and (4) hereof. " i 


3/ "Any proceeding to enjoin, set aside, annul, or su&|pend any 
order of the Commission under this Act ( except those ajppealable 
under subsection (b) of this section) shall be brought as provided 
by and in the manner prescribed in Public X^w 901, Eighty-first 
Congress, approved December 29, 1950." (47 U.S.C. 402(a); 
emphasis supplied) The instant KFH petition for review was filed 
after the time prescribed for filing appeals under Section 402(b) 
had expired. j 
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On May 8, 1956, respondents the Commission and the 
United States filed a motion to dismiss this appeal on the grounds 
that it was not brought, as required, under Section 402(b) of the 
Act. KFH filed an opposition to this motion on May 14, 1956 and 
respondents replied to the opposition on May 18, 1956. On May 
29, 1956 the Court ordered that disposition of the motion to dis¬ 
miss be "held in abeyance pending hearing of this case and Case 
No. 13,272 on the merits." We associate ourselves with the posi¬ 
tion taken by respondents and urge that this appeal be dismissed. 

One point not presented by respondents in their motion 
and reply should be made. The primary argument made by KFH 
was that the issuance by the Commission of an authorization en¬ 
titled "Modification of Permit" (R. 3), extending the time for the 
completion of construction of station KARD-TV did not constitute 
a "modification" of the construction permit within the meaning of 
Section 402(b). We agree fully with respondents that KFH is wrong 
about this, but even if it were correct this would not improve its 

I 

position. Section 402(b) is also the only appropriate section of 
the Act under which appeals from renewals of "instruments of 
authorization" may be taken (see Note 2, supra) , and clearly the 
change in the KARD -TV construction permit which extended its 
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term was either a modification or a renewal of it, so tiat the ap¬ 
peal was in any case required to be filed under Section 402(b). 


COUNTER STATEMENT OF THE 
CASE 


Wichita Television,Corporation, Inc. (Wichitai TV) re- 

I 

1 

ceived from the Commission a construction permit, as! of June 8, 

I 

1955, to build a television station to operate on Channel 3 in 

I 

I 

Wichita, Kansas. This permit was issued after a lengtihy compara- 

i 

tive hearing in which The Radio Station KFH Company (JKFH), ap¬ 
pellant here, was one of the two other applicants, 
tion KFH Company, 11 Pike & Fischer RR 1 (1955)”, a|nd had an 


The Radio Sta- 


expiration date of February 8, 1956. Wichita TV built its trams- 

1 

j 

mission facilities promptly, acquired temporary studio^ and a 


staff, and commenced commercial operation of its station KARD- 

j 

TV on September 1, 1955. On November 15, 1955 and ^ebruary 

I 

1, 1956, KFH filed pleadings before the Commission asking for a 

I 

rehearing and claiming in essence that Wichita TV had iauled dur- 


4/ KFH has also appealed from that decision and from ihe denial 
of petitions for rehearing, in Case No. 13, 272, which is|to be 
argued on the same day as this case. Citations to the record in 
that case will be referred to as R. , Case 13, 272. ! 




ing its initial months of operation to live up to a number of repre¬ 
sentations made by it at the hearing, and Wichita TV replied to 
these pleadings, denying any material failure to perform. This 
matter is fully presented in the briefs submitted in Case No. 13, 272. 

On January 9, 1956, Wichita TV filed an application ask¬ 
ing for an additional six months to complete construction. (R. 1-2), 
stating that additional time was needed to complete construction of 

I 

the permanent studios, to install equipment in the studios, to com¬ 
plete a ’’proof of performance” and otherwise to be in a position to 
file a license application. This application referred to the Wichita 
TV opposition to the KFH petition for rehearing for details concern¬ 
ing the status of the KARD-TV operation. 

On January 12, 1956, public notice was given by the Com¬ 
mission of the filing of this application, and on the same day it was 
granted by the staff, pursuant to a delegation of authority by the 
Commission; public notice of the grant of the application was made 
on January 17, 1956. 

On January 13, 1956, KFH filed a letter with the Commis¬ 
sion, referring to the claims it had made in its petition for rehear¬ 
ing, alleging that no justification or excuse had been made for de¬ 
laying the completion of the KARD-TV studios for an additional six 
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xxionths and stating that these "matters are believed tp require action 
by the Commission to refuse further time for complejtion of construe- 

I 

tion with resultant automatic forfeiture of permit ." (^- 8-9; em¬ 
phasis supplied) 

i 

I 

On February 10, 1956, KFH filed a petition ^ith the Com- 

i 

i 

mission seeking review of the staff action (R. 4-7), V^ichita TV 


filed an opposition (R. 10-15), and KFH filed a reply. 


(R. 16-21) 


On March 15, 1956, the Commission issued an order |(R. 22-23) 

denying the KFH petition on the ground that the same tnatters had 

1 

been urged in its petition for rehearing and other pleadings attack¬ 
ing the basic grant to Wichita TV, that these matters fiad been dis- 

I 

posed of in the opinion and order of the same date deniy^ing those 

j 

i 

pleadings, and that the opinion and order was therefore dispositive 
of the KFH petition in this case. This appeal then followed. 


SUMMARY OF ARGUMENT 


The Commission's action denying the KFH petition for re¬ 
view of the grant to Wichita TV of an additional period of six months 
to complete construction of its station was entirely proper. The 
KFH petition did no more than incorporate by reference its earlier 
pleadings filed in the comparative proceeding (Docket No. 10259) 
and KFH sought, in the instant proceeding, "automatic forfeiture" 
of the Wichita TV construction permit on the basis of the identical 
arguments advanced by it in the comparative proceeding to support 
its request for a further hearing. Since, as KFH has assumed for 
the purposes of its argument, and as we have shown in our brief in 
Case No. 13,272, the Commission properly refused to grant a fur¬ 
ther hearing in the comparative proceeding, it properly rejected 
the identical KFH contentions when they were presented here in an 
effort to have the Wichita TV request for additional time denied. 

The record is undisputed that Wichita TV proceeded dili- 
gently with the construction of its station. It completed construc¬ 
tion of its full transmission facilities and commenced operation of 
its station in record time. In the meantime progress on its main 
studios, the only items of construction not completed within the 
initial permit period, was diligently made. Valid, and undisputed. 
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reasons were presented for the inability to complete tlje studios 

j 

within that period. To have granted the KFH request for "automatic 

i 

j 

forfeiture" of the Wichita TV permit would have been c^ompletely un¬ 
justified under these circumstances, and would have deprived the 

I 

] 

Wichita public of a program service which even KFH h^s conceded 

i 

was in the public interest. 

ARGUMENT 

The Commission’s Denial of the KFH 
Petition For Review Was Proper 

I 

Except for the jurisdictional question (see pp. i 1 -3, supra) , 

j 

the question presented here is a simple one. In its Docket 10259 the 

! 

Commission denied, inter alia, KFH’s petition for rehearing, filed 

I 

I 

November 15, 1955, and its motion for leave to file affidavits, filed 


February 1, 1956. These pleadings alleged that a new )iearing was 

I 

! 

required in the proceeding which had resulted in a granj: to Wichita 

I 

TV and a denial of the KFH application because Wichita I TV had failed 

j 

to conform in fact to its hearing proposals. When, in tljie proceed- 

! 

ing resulting in the instant appeal, KFH objected to the {extension of 
time granted Wichita TV to complete construction, and Requested 
"automatic forfeiture" of the Wichita TV permit (R. 5), it relied on 

j 

its allegations in Docket 10259 to support its position. (R. 6) The 
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KFH position here is predicated on the assumption, made for the 
purposes of argument, that the Commission's denial of rehearing 
in Docket 10259 was correct (see App. Br., p. 8), and the KFH 
argument is that the reasons given by the Commission for denying 
rehearing in Docket 10259 do not dispose of its contentions in this 
proceeding. 

This argument is untenable. The KFH petition of Febru¬ 
ary 10, 1956 relied solely upon its pleadings filed in Docket 10259 
to support its position that the extension of time should not have 
been granted, and indeed KFH specifically stated that: 

"The purpose of this appeal from the staff action 
of January 12, 1956 is to request the Commission 
to review and consider the said staff action in the 
light of evidence and considerations to which 
Petitioner made reference in the aforesaid Petition 
and Reply. " (R. 6) 

In view of the fact that KFH received this relief, in that the Com¬ 
mission specifically denied its appeal from the staff action on the 
ground that the Commission had rejected the KFH arguments in 
Docket 10259> we think it clear that since, as KFH assumes, its 
allegations had no merit for the purposes of Docket 10259> they 
provided no basis for reversal of the Commission's action in this 
case. We have shown in our brief in Case No. 13, 272 that its as¬ 


sumption is correct.' 
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The KFH arguments in Docket 10259 referencejd in this 
case were to the effect that station KARD-TV had not lived up to 

its hearing proposals. As the Commission's brief and ({>ur brief 

1 

1 

in Case No. 13,272 make clear, the Commission properly concluded 

I 

that no material failures to live up to promises had been shown. 

i 

On the contrary, the primary effort of KFH was based cjn entirely 

invalid grounds, since it attempted to compare the inteijim pro- 

i 

gramming of KARD-TV (which the Examiner had concluded, in 

line with KFH's arguments, was irrelevant to the hearing issues 

i 

and therefore the nature of the interim proposal was excfluded from 

the hearing record) with the Wichita TV proposals for r< igular op- 

i 

eration, with which the interim programming was neverl intended 
to be comparable. Since the Commission properly foxmq no lack 

i 

i 

of Wichita TV reliability in its Docket 10259 proceeding,! it there- 

j 

by completely disposed of the KFH arguments in this c^se, which 

I 

were preducated on lack of reliability based on the same; representa- 

i 

tions as those made in Docket 10259. I 

The only specific allegation contained in the February 10, 

I 

1956 pleading is that Wichita TV had failed to commence construc¬ 
tion of its studios immediately upon receiving its construction per- 

i 

mit. (R. 5) This was a matter raised fully in the Docket 10259 


proceeding. (R. -5502, 5733-34; Case 13, 272) -There the undisputed 

evidence, ignored by KFH;, showed that factors beyond the control of 
Wichita TV had delayed construction of the studios. 

Wichita TV stated under oath that it had determined that 
it would be a serious mistake to rush construction of its main 
studios based on its 1952 studio plans because, although those 
plans were carefully prepared, later developments in studio design 
which took place during the time the proceeding was in hearing in¬ 
dicated that revisions were needed to keep pace with the television 
art. Design changes were also made to accommodate local color 
television production (color television was authorized by the Com¬ 
mission as of January 1954; see note 31 of our brief in No. 13, 272). 

f 

These design improvements had to be made before physical con¬ 
struction of the studios could commence because the changes would 
be difficult or impossible to make later. Revision of the plans 
started immediately following the grant and were diligently prose¬ 
cuted thereafter, except for a brief hiatus necessitated by the over¬ 
whelming press of detail involved in placing the interim operation 
on the air less than three months after the grant. Progress on 
these changes and the preparation of construction drawings pro¬ 
ceeded promptly, however. (R. 5499# 5500-02, Case 13,272)' 
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I 


KFH has conceded that actual physical construction of t|ie main 
studio building commenced before the issuance of the Commission's 


order here complained of. (R. 20) In the meantime, temporary 


studios and offices containing 7,000 square feet of spac 

I 

, i 

tamed for the interim operation where it had originally been con¬ 


templated that only 600 sqiiare feet would be obtained. j(R. 5501, 

Case 13, 272 ) None of these facts was in any way controverted 

i 

by subsequent KFH pleadings. ! 


We submit that on the basis of the above the Commission 


was fully justified in rejecting the KFH arguments in Dojcket 10259 


claiming lack of reliability in the Wichita TV studio proposals, par¬ 


ticularly since the Commission made clear in the decision itself 


that a delay of even as much as a year after completion jof construc¬ 


tion in getting permanent proposals in operation was of ho decision- 

I 

5/ i 

al importance. *” In view of the undisputed facts summarized 



above, we think the Commission had no alternative but t|o reject the 

i 

i 

KFH suggestion in this case that there was no justification or ex¬ 
cuse for the delay. (See App. Br., p. .4) 

I 

_ •' I 

! 

See R. 8248, Case 13,272, where the T^iylor prograijn proposals, 
not planned until a year after regular operation had comi^enced, 
were compared without penalty with the other proposals.! 
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Moreover, the Commission's grant of the extension of 
time was fully consistent with all of its previous holdings on this 
subject. We should emphasize that Wichita TV completed its full 
transmission facilities and commenced operation in record time. 
(See R. 5518, 5629-30, Case 13,272) We have been unable to find 
a single case where an extension of time was denied where any 
substantial efforts to construct had been made, and certainly there 
are none where the full transmission facilities had been completed 
and the station was in actual operation, with completion of all con¬ 
struction progressing rapidly. KFH cited to no precedent, either 
before the Commission or in its brief here, for the action it re¬ 
quested. 

Since the matters presented by KFH in Docket 10259 did 
not warrant even the rehearing sought there by it, clearly the Com¬ 
mission would have had no justification for granting the KFH request 
in this proceeding, based on the same matters, for the "automatic 
forfeiture," requested would have resulted in the cessation of a 

program service which even KFH has conceded is in the public 

6 / 

interest. (R. 5394, Case 13,272)"" 


6/ One further argument should be mentioned. At p. 17 of its 
brief KFH suggests that a further question of material fact was 
raised in this case, namely whether Wichita TV had actually com- 
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CONCLUSION I 

For the reasons set forth above, the Commissjion action ap- 

I 

I 

I 

pealed from should be affirmed, and in any case this appeal should 

I 

I 

be dismissed. | 

i 

I 

I 

Respectfully submitted, 

BERNARD KOTEEN 
ALAN Y. NAFTALIN | 

I 

836 Wyatt Building j 

Washington 5, D. C. 

Attorneys for Intervenor, "W ichita 

Television Corporation, Inc.! 

January 28, 1957 j 


(cont’d.) 

menced construction of its studios as alleged in its January 9 appli¬ 
cation for extension of time. In its reply of February 2l7 KFH raised 
this for the first time, claiming the Wichita TV statement was 
"ambiguous'* because "physical construction" was said hot to have 
started as of February 7, although "physical constructijon" was con¬ 
ceded to have been observed starting on February 11 . j(R. 17-18, 

20) We do not understand KFH to be claiming deliberatje misrepre¬ 
sentation by Wichita TV, since it apparently realizes th[at the steps 
taken by Wichita TV up to January 1956 could properly have been 
considered to constitute commencement of construction (steps taken 
up to early December are set forth at R. 5499-5502, Ccise 13, 272), 
but rather it was only pointing out that by its definition ’’physical 
construction" began in February. This matter was prejsented to the 
Commission, and was clearly immaterial. (See p. 12, s^pra) We 
should also point out that although the KFH statement al^out lack of 
"physical construction" dated from February 7 (R. 20) and it filed 
its petition for review before the Commission on February 10, it 
failed to present its statement about lack of "physical construction" 
tintil February 27, after Wichita TV had filed its opposition, and 
therefore, under Section 1. 730 of the Commission's Rules, 1 Pike 
& Fischer RR (Vol. 1), p. 51:365, at a time when Wichita TV no 
longer had a right to present additional information to the Commission. 


